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No. 13-0657 

COMMONWEALTH EDISON COMPANY’S RESPONSE  
TO LATE FILED AFFIDAVITS AND MOTIONS TO ADMIT 

Commonwealth Edison Company (“ComEd”) submits this Response to the late-filed 

(1)  Affidavit of Mark A. Secco filed on April 28, 2014; and (2) Affidavit and Motion to Admit 

filed by the City of Elgin on April 29, 2014.  For the reasons stated herein, ComEd does not 

object to the Motion of the City of Elgin or to the admission of Mr. Secco’s rebuttal testimony, 

but does object to any renewed attempt by Mr. Secco to introduce into evidence his “surrebuttal” 

testimony, which was previously and correctly stricken.  ComEd states: 

1. Evidentiary hearings were held in this matter on April 15-17, 2013, in accordance 

with due notice given to all parties.  At those hearings, numerous exhibits were introduced into 

evidence, both based on live testimony and, where cross-examination was waived, by affidavit.  

For parties who were unable to obtain an Affidavit attesting to testimony offered into evidence 

for which there was no cross-examination, the ALJs held “the record open until April 23rd for 

the people to file affidavits.”  Tr. 403:5-7. 

2. ComEd has no objection to Elgin’s late-filed Motion seeking the admission of 

Mayor Kaptain’s pre-filed testimony.  However, ComEd notes that, contrary to the implication of 

paragraphs 3 and 8 Elgin’s Motion, neither ComEd nor its counsel stated or implied that any 
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party’s testimony would be admitted without it being offered or moved into evidence.  Further, 

while Elgin references a municipal Resolution in Paragraph 10 of its Motion, that Resolution is 

not attached to the Mayor’s testimony or otherwise in evidence.  While its existence and passage 

is not contested, the Resolution is not substantive evidence.   

3. Mr. Secco’s Affidavit purports to authenticate both his rebuttal testimony and his 

so-called “surrebuttal testimony,” and it appears his intention is to offer both into evidence.  

ComEd has no objection to the admission of Mr. Secco’s rebuttal but renews its objection to Mr. 

Secco’s so-called “surrebuttal” testimony, which has already been stricken.   

4. ComEd objected to Mr. Secco’s surrebuttal testimony at the Hearing, pointing out 

that it was unauthorized and untimely.  Tr. 35:21 – 36:6.  ALJ Hilliard ordered that the 

surrebuttal “testimony is – from witness Secco is untimely and it will be stricken.”  Tr. 36:7-9.  

Mr. Secco’s most recent filing gives no reason to reconsider that determination.  His 

“surrebuttal” remains unauthorized and remains prejudicial to ComEd both because (1) as the 

party with the burden of proof, ComEd retains the right to close the evidence, and (2) ComEd’s 

decision not to cross-examine Mr. Secco was based in part on the improper surrebuttal being 

stricken.  For these reasons, the Secco surrebuttal should not be admitted.   
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Dated: May 1, 2014 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:   
 One of its Attorneys 
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