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ORDER 

 
By the Commission: 
 
I. BACKGROUND AND PROCEDURAL HISTORY 

 
In the instant proceeding, Docket No. 13-0446, Enbridge Pipelines (Illinois) L.L.C. 

(“Enbridge Illinois,” “Enbridge” or “Petitioner”) filed, with the Illinois Commerce 
Commission ("Commission"), a “Petition Pursuant to Section 8-509 of the Public Utilities 
Act [“PUA” or “Act”] to Take Private Property as Provided by the Law of Eminent 
Domain.” 
 

By way of background, in Docket No. 07-0446, the Commission entered an Order 
granting a Certificate of Good Standing to Enbridge Pipelines (Illinois) L.L.C. whereby 
Enbridge was “authorized, pursuant to Section 15-401 of the Common Carrier By 
Pipeline Law, to construct, operate and maintain the proposed 36-inch pipeline as 
described in this order and to operate as a common carrier by pipeline within an area 
sixty feet wide and extending approximately 170 miles along the route identified in 
Attachments A and B to the petition in Docket No. 07-0446.” Docket 07-0446, Order at 
70.  The pipeline route begins at the Enbridge Flanagan terminal in Livingston County. 
From there the route extends in a general southerly direction to a point of termination at 
the Patoka terminal and pipeline hub near Patoka, Illinois in Marion County.  The 
pipeline is sometimes referred to as the Southern Access Extension or “SAX” Pipeline. 

 
The Order in Docket No. 07-0446 also found that “the proposed pipeline is 

necessary and should be constructed, to promote the security or convenience of the 
public, pursuant to Section 8-503 of the Public Utilities Act.” Id. at 68. 
 
 The Order also held that Enbridge Illinois’ “request under Section 8-509 of the 
PUA for authorization ‘to take or damage private property in the manner provided for by 
the law of eminent domain’ is not granted in this docket.”  It further found, “In the event 
Enbridge Illinois is still unable to obtain the necessary easement rights through the 
negotiation process, it can renew its request for authority to exercise eminent domain 
authority by filing a petition for such relief under Section 8-509 of the PUA and 
demonstrating that it has made reasonable attempts to obtain easements, through 

 



13-0446 

good-faith negotiations, with regard to the properties for which it is seeking eminent 
domain.” Id. 
 

In the current case, Enbridge seeks relief under Section 8-509 with respect to the 
parcels for which it still lacks easement rights, which would enable the company to seek 
eminent domain in the courts in the manner provided for by the law of eminent domain. 
Enbridge stated that when the petition was filed it lacked easements for 148 of the 679 
tracts on the route, and that it still lacks easements for 127 tracts. (Draft order at 1, 3-4)  
The owners of the tracts are listed in Attachment A to the petition. 

 
Petitions for leave to intervene were filed by Attorney Thomas Pliura on behalf of 

a number of landowners.  The intervening petitions of those from whom Enbridge is still 
seeking easement rights -- by means of Section 8-509 relief -- were granted; these 
Intervenors are sometimes known as “Pliura Intervenors.” 

 
Attorney Mercer Turner filed a petition for leave to intervene as trustee with 

respect to a parcel for which Enbridge is seeking Section 8-509 relief in this case. That 
petition was granted. 
 

A petition for leave to intervene was filed on behalf of landowners sometimes 
known as “Holstine Intervenors.”  This petition was granted. 

 
Hearings were held in this matter before a duly authorized Administrative Law 

Judge at the offices of the Commission in Springfield, Illinois.  Appearances at one or 
more hearings were entered by respective counsel for Enbridge, Pliura Intervenors, 
Holstine Intervenors and the Commission Staff, and by Mercer Turner.  

 
In support of the petition, Enbridge presented the testimony of John McKay and 

Joseph Batis, who also sponsored exhibits.  Staff presented the testimony of Mark 
Maple.  The testimony of Pliura Intervenors Timothy Kraft, Linda Green, Al Killian, Bryan 
Hoggins and Donald Korte was also presented. 

 
At the conclusion of the hearings, the record was marked “Heard and Taken.”  In 

lieu of briefs, a draft order was filed by Enbridge (“Draft order” or “Enbridge draft order”), 
along with its proposed “Analysis and Conclusion.” The “Position of the Commission 
Staff” was prepared by Staff and was included in the draft order filed by Enbridge. With 
Piura Intervenors’ concurrence, the draft order also included a description of the 
“Testimony of the Pliura Intervenors.”  The proposed “Analysis and Conclusion” of Pliura 
Intervenors (“Pliura conclusions”) were also filed at that time. The draft order process, to 
which no Party objected, superseded the filing of post-hearing briefs, and no post-
hearing briefs were filed 

 
Twenty-six comments were posted on e-Docket, 25 of which expressed 

opposition to Enbridge’s petition. 
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A Proposed Order was issued by the Administrative Law Judge.  Briefs on 
exceptions (“BOEs”) were filed by Pliura Intervenors.  Enbridge filed a BOE in which it 
suggested corrections, clarifications of citations, and other “non-substantive” edits.  Staff 
also filed a BOE which contained only technical corrections; those proposed corrections 
have been made.  Reply briefs on exceptions (“RBOEs”) were filed by Staff and by 
Enbridge.  An RBOE was also filed by Pliura Intervenors.  

 
II. STATUTORY PROVISIONS 

 
Section 8-509 of the PUA states: 
 
When necessary for the construction of any alterations, additions, 
extensions or improvements ordered or authorized under Section 8-503 or 
12-218 of this Act, any public utility may enter upon, take or damage 
private property in the manner provided for by the law of eminent domain. 
 

III. STATUS OF PROJECT 
 
The “SAX” pipeline certificated in Docket No. 07-0446 is to run underground from 

the Flanagan terminal through parts of Livingston, McLean, DeWitt, Macon, Shelby, 
Christian, Fayette and Marion Counties to the Enbridge facilities near Patoka. (Petition 
at 7)  Much of the right-of-way will be either adjacent to or collocated with existing 
rights-of-way and/or will be partially in an existing right-of-way of the former Central 
Illinois Pipeline Company ("CIPC"), with which Enbridge merged in 2006.  The CIPC 
right-of-way is sometimes generally referred to as the "Luxor" right-of-way.  (Petition at 
7) 

 
The Order in Docket No. 07-0446 was appealed to the Illinois Appellate Court by 

some of the other parties to the case, and was upheld on appeal. Pliura Intervenors v. 
Illinois Commerce Commission, 405 Ill. App. 3d 199 (2010). The mandate was issued in 
March, 2011. (Petition at 8) 

 
While the matter was on appeal before the Illinois Appellate Court, litigation was 

underway in two federal district courts in Illinois concerning the validity of Enbridge’s 
easement rights in the former CIPC or “Luxor” pipeline right-of-way.  (Petition at 8)  
Enbridge states that it ultimately prevailed on summary judgment motions in all of the 
cases challenging its right to use the Luxor route for the SAX pipeline.  (Petition at 8-9)  
Many of the landowner-plaintiffs in these cases appealed to the federal court of appeals 
– the United States Court of Appeals for the Seventh Circuit – and ultimately all the 
appeals were consolidated for decision.  Enbridge states that all the appeals were 
denied and the judgments in favor of Enbridge were affirmed, and that the appeal 
process culminated in February of 2011.  (Petition at 9, citing L.L.C. v. Moore, 633 F.3d 
602 (7th Cir. 2011)) 

 
Enbridge states that an additional factor causing delay was that while the 

appellate litigation was pending, economic and petroleum supply developments 
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occurred that delayed the realization of the anticipated transport demand and caused 
petroleum shippers and refineries to refrain from commitment to transport obligations.  
(Petition at 9; Enbridge Ex. 1 at 4-5) 

 
According to Enbridge, conditions have now changed.  Enbridge represents that 

there has been an increase in Bakken Formation supply, and that the demand for such 
supply, particularly for light crude, has caused refiners such as Marathon, which has 
three refineries served from the Patoka hub, to seek transport via the SAX pipeline for 
several hundred thousand barrels per day of mostly light crude oil.  Petitioner asserts 
that to meet such demand, the SAX pipeline must be in service by mid-2015.  (Petition 
at 10; Enbridge Ex. 1 at 5) 

 
IV. EVIDENCE PRESENTED 

 
In support of the petition, Enbridge presented the testimony of John McKay and 

Joseph Batis, who also sponsored exhibits.  Staff presented the testimony of Mark 
Maple.  The testimony of Pliura Intervenors Timothy Kraft, Linda Green, Al Killian, Bryan 
Hoggins and Donald Korte was also presented. 

 
The testimony and exhibits presented by Enbridge, Pliura Intervenors and 

Commission Staff is described below. The Commission observes that the descriptions 
and summaries of the testimony presented by those witnesses are not intended to 
reflect the opinions of or determinations by the Commission unless otherwise indicated. 

 
A. Initial Enbridge Testimony 
 
The description of testimony below also includes some references to the Petition 

and to testimony elicited on cross examination. 
 

1. McKay Testimony 
 
Mr. McKay asserts that from the beginning, Enbridge has proceeded “doggedly” 

with steps necessary to design, and ultimately construct, the SAX pipeline.  These steps 
have included environmental surveys, civil surveys, constructability evaluations, and 
landowner negotiations.  Despite the fact that the project was delayed by litigation and 
by economic conditions, even before easement negotiations efforts were expanded in 
July 2012, Enbridge had obtained easements on approximately 45 percent of the 681 
tracts needed for the project.  (Draft order at 6; Enbridge Ex. 1 at 6) 

 
In 2012, Enbridge began an expanded effort to complete the acquisition of 

required land rights for the SAX project.  A new land and right-of-way office was 
established in Decatur in late June 2012, and currently 13 full-time right-of-way 
personnel, based in Decatur, are working on the acquisition of land rights.  (Enbridge 
Ex. 1 at 5-6) 
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On July 9, 2012, Enbridge sent a letter to all landowners of tracts on which 
easements were needed, or to their attorneys, communicating that Enbridge was “… 
resuming work on the Southern Access Extension Project.”  (Petition at 14)  New 
acquisition offers were first made in the enhanced right-of-way effort by mid-July 2012, 
and agents were authorized to make “option” offers (i.e., contingent deals) to non-Luxor 
tract owners who did not have attorney representation.  These efforts continued through 
January 2013. In February 2013, right-of-way agents were directed to make offers to 
acquire easements instead of options and to contact all owners of tracts on which such 
easements were needed, or their attorneys.  The attorneys were sent copies of any 
letters and were separately contacted by Enbridge Legal.  (Draft order at 6; Petition at 
14; Enbridge Ex. 1 at 12-13)   

 
In addition to the in-person and by-mail-and-telephone contacts, Enbridge held 

informational “open houses” and invited all landowners and stakeholders to attend and 
ask questions.  Announcements about these events were also placed in local 
newspapers inviting anyone with an interest to attend and learn more about the SAX 
project.  These open houses were held on February 25-28, 2013, at four locations along 
the pipeline route. (Petition at 14; Enbridge Ex. 1 at 13) 

 
Enbridge’s initial acquisition offers to greenfield landowners were based on 100% 

of fee value of the property even though only easement interests were sought.  
Temporary work space offers were made at 30% of fee value, “well above” normal land-
rent values.  (Petition at 15; Enbridge Ex. 1 at 13-14)  According to Enbridge, these are 
the “good-faith” offers that Enbridge told the Commission, in the Docket No. 07-0446 
proceeding, would be made to landowners.  Subsequently, in an effort to increase 
agreement to easements or options by landowners on this project, on April 1, 2013, 
Enbridge increased its offer to landowners to 125% of fee value for permanent 
easements and 50% of that amount for temporary work space grants, additional 
temporary work space, and access roads.  (Petition, at 15; Enbridge Ex. 1 at 14)  
Enbridge also provides the difference of this increased payment to landowners who 
signed previous offer tenders.  (Petition at 15; Enbridge Ill. Ex. 1 at 14)   

 
To ensure that the fee values it was using to determine easement offers were fair 

and correct, Enbridge commissioned a new market study by Joseph E. Batis of land 
values along the route, which “confirmed” that Enbridge's offers are in line with current 
market values.  (Enbridge Ill. Ex. 1 at 14)   

 
On cross-examination, Mr. McKay testified that he is not aware of any studies 

showing that a pipeline such as the SAX pipeline can cause crop-yield reduction, and 
that to his knowledge Enbridge did not do any market studies specifically related to crop 
yield.  (Tr. at 128-129).  Mr. McKay also testified that its market studies do not include 
studies on soil compaction related to pipelines and its effect on crop yield, nor on the 
effects of an oil pipeline on ground recharge (Tr. at 129-130); and that Enbridge does 
not offer compensation for the easements based on damages to the remainder because 
in his experience, there have been no damages to the remainder on any of the Enbridge 
projects with which he has been involved.  (Tr. at 138-139; Draft order at 6-7)   
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Between April 1, 2013 and May 22, 2013, all Greenfield-tract landowners willing 

to communicate with Enbridge were contacted either by phone, mail or personal visits to 
present Enbridge’s most recent offers.  Overall, in 2012 and 2013, Enbridge right-of-way 
agents made numerous offers to landowners for either an option or easement and in 
many instances made additional offers to the same landowner when the offer amount 
increased.  (Petition at 15; Enbridge Ill. Ex. 1 at 14) 

 
On May 22, 2013, Enbridge sent written offer letters to 165 landowners by 

Certified Mail, Return Receipt Requested, and a second copy was sent to the same 
landowners by First Class Mail.  A copy was also sent to the landowner’s attorney by 
Certified Mail, Return Receipt Requested, if the landowner was known to have attorney 
representation.  (Petition at 15-16; Enbridge Ill. Ex. 1 at 14-15) 

 
According to Enbridge, it received very little positive response to its May 22 

letters, but did receive three written letters rejecting the offer.  Enbridge asserts that 
most replies, which ranged from acknowledgement of receiving the letter to specific 
statements by landowners that they did not want to be contacted in person or by mail, 
made clear that Enbridge and these landowners are at an impasse in the negotiations.  
(Enbridge Ex. 1 at 15) 

 
Since the inception of the project, Enbridge has made nearly 5,000 contacts with 

the landowners of the 681 tracts located along the SAX route, for an average of over 
seven contacts per landowner.  These numbers do not include offers made to owners of 
tracts on the first 14 miles of the SAX pipeline, which runs adjacent to the Flanagan 
South Pipeline (“FSP”) on those tracts.  Because the first 14 miles of the SAX pipeline 
route in Livingston County parallel the FSP route therein, acquisition negotiations for 
properties thereon have been conducted by the FSP right-of-way group for both 
pipelines.  Enbridge states that numerous contacts, meetings, offers, and discussions 
have also occurred in connection with this 14-mile segment. (Draft order at 7-8; Ex. 1 at 
15-16)  

 
As of the filing of the Petition, Enbridge had obtained 418 agreements with 

landowners including the first 14 miles, but no agreement had been reached as to 148 
properties that are on the approved route for the SAX pipeline and that are listed in 
Attachment A to the Petition.  Enbridge asserts that it has made a concerted effort to 
contact and make an offer to each owner of any of those 148 tracts, including the 
written offers sent on May 22, 2013.  Since July 2012, Enbridge land agents have made 
approximately 921 contacts (excluding survey permission contacts) with the 148 
landowners for the purpose of presenting and negotiating easement or easement option 
offers.  This also represents an average of over six contacts per landowner, with actual 
contacts ranging from a minimum of two to as many as 32 contacts per landowner.  
Generally speaking, most landowners have been contacted approximately five to eight 
times for easement acquisition purposes.  (Petition at 16-17) 
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At the time of Mr. McKay's initial testimony, there were 141 tracts on which 
Enbridge still had no easements, as opposed to 148 tracts when Enbridge filed its 
Petition, because Enbridge had continued to negotiate for such easements since the 
Petition was filed.  (Enbridge Ex. 1 at 17)   Mr. McKay testified at the hearings that 
because of further negotiations, the total number of tracts that would be subject to 
eminent domain proceedings was 127.  (Draft order at 8; Tr. at 116) 

 
The basis on which the landowners in question have rejected or not even 

considered Enbridge’ offers vary.  Enbridge states that one reason for the “impasse” in 
obtaining easements for the tracts for which eminent domain authority is sought is 
“stalled legal negotiations.”  For example, approximately 48 unsecured tracts belong to 
landowners represented by two attorneys who previously contested the certification 
decision in Docket No. 07-0446 before the Commission and, unsuccessfully, on appeal.  
(Draft order at 8; Petition at 17-18; Enbridge Ex. 1 at 18) 

 
Petitioner also asserts that another reason for the “impasse” in obtaining 

easements is opposition by certain landowners to pipeline projects in general.  That is, 
some landowners simply oppose the pipeline project, regardless of any amount that 
might be paid for the easements or any other terms and conditions associated with the 
easements.  (Petition at 18; Enbridge Ex. 1 at 19; Draft order at 8-9) 

 
According to Enbridge, impasse has also arisen because of a refusal by some 

landowners even to respond to Enbridge Illinois’ offers or to enter into any negotiations 
with Enbridge for easements.  Sometimes such refusals take the form of an express 
refusal to discuss any easement until Enbridge obtains eminent domain authority.  In 
other instances, the landowners simply will not communicate with Enbridge in any way, 
whether by responding to direct and certified mailings, telephone calls, or on-site visits 
by Enbridge right-of-way agents.  (Petition at 18-19; Enbridge Ex. 1 at 19)  Mr. McKay 
testified on cross-examination that to his knowledge, the Enbridge records of contacts 
with landowners on the route of the SAX pipeline do not include any categorization of 
landowner monetary concerns versus non-monetary concerns, such as environmental 
concerns.  (Draft order at 9, citing Tr. at 142) 

 
Enbridge also states that eminent domain authority may be required for five 

“Luxor” tracts because the original easement rights on these tracts are insufficient to 
construct the new pipeline (e.g., insufficient workspace), and despite various negotiation 
efforts the tract owners have refused to enter into upgraded easement with higher 
payments.  For example, one of the Luxor easements specifies that only a 10-inch 
pipeline is permitted.  In other instances, the pipeline will need to traverse the tract in a 
different location than utilized by the CIPC/Luxor line.  (Petition at 19; Enbridge Ex. 1 at 
19) 

 
Enbridge states that construction of the SAX pipeline is scheduled to begin in 

August/September of 2014, and that the pipeline is scheduled to be in service in the 
second quarter of 2015.  Enbridge asserts that for those properties for which eminent 
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domain authority has become necessary, it is essential that Enbridge receive that 
authority soon.  (Petition at 20; Enbridge Ex. 1 at 20) 

 
Even if condemnation authority is granted, Enbridge represents that it will 

continue its efforts to reach agreement with landowners by negotiation, and that such 
efforts will continue even if condemnation actions have to be filed. (Draft order at 10) 

 
2. Batis Testimony 

 
Joseph E. Batis, President of Edward J. Batis & Associates, Inc., described how 

he supported the efforts of Enbridge to acquire permanent easement and temporary 
workspace agreements for the SAX project.  Mr. Batis explained how he prepared land 
market studies pertaining to real estate located in the eight counties traversed by the 
SAX pipeline.  (Enbridge Ex. 2 at 1)  The purpose of the land market studies was to 
provide a summary of land sales or land transactions in the areas near and along the 
route of the SAX pipeline so that Enbridge could use the studies to confirm that the 
payments they had offered for permanent easements and temporary work space 
agreements on the tracts that comprise the route of the SAX pipeline were calculated 
based on land market values that were fully supported by factual market data.  
(Enbridge Ex. 2 at 1-2) 

 
The land market studies Mr. Batis conducted were not actual appraisals of the 

specific properties that would be traversed by the SAX pipeline.  He explained that a 
real estate appraisal is an opinion of the value of property rights of a particular property.  
In contrast, a land market study does not pertain to a particular property or the property 
rights of any particular parcel.  Instead, a market study is a study by a professional 
appraiser in which the appraiser seeks to acquire market data pertaining to a specific 
issue or property type in a given market.  Mr. Batis explained that a land market study 
could be used to determine the general prevailing prices of similar land in the studied 
market, but not the value of any specific parcel.  (Enbridge Ex. 2 at 2-3)  Mr. Batis 
stated that he had conducted numerous land market studies of a variety of property 
types over the course of his career.  (Enbridge Ex. 2 at 5) 

Market studies typically rely on sales price data for similar property in the 
relevant market over a period of time.  These sales of land are relevant to the market 
study because of the principle of substitution, which he defined as a valuation principle 
that states that a prudent purchaser would pay no more for real property than the cost of 
acquiring an equally desirable substitute on the open market.  The witness stated, “The 
Principle of Substitution presumes that the purchaser will consider the alternatives 
available and will act rationally or prudently on the basis of the information about those 
alternatives, and that reasonable time is available for the decision.”  He added, 
“Substitution may assume the form of the purchase of an existing property, with the 
same utility, or of acquiring an investment which will produce an income stream of the 
same size with the same risk as that involved in the property in question.” (Enbridge Ex. 
2 at 7-8) 
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Mr. Batis explained that his land market studies were based exclusively on data 
pertaining to sales of primarily agricultural and rural residential property that occurred 
from 2010 to 2013, and which were outside but near the proposed SAX route. He 
explained that his land market studies demonstrated only the prevailing market price, 
generally, for land in the eight-county area impacted by the SAX project. (Enbridge Ex. 
2 at 3, 7) 

Although his land market studies are not appraisals, Mr. Batis stated that his 
expertise in real estate appraisal was useful in conducting the land market studies 
because it informed his determination of the proper market area for data collection, 
allowed him to identify the appropriate criteria for the search of market data, and aided 
his ability to distill his findings into a meaningful and credible report.  (Enbridge Ex. 2 at 
4-5) 

Enbridge states that on cross-examination, Mr. Batis was questioned as to 
whether he had considered all appropriate factors in furnishing his land market studies 
to Enbridge, and why his land market studies did not include consideration of the 
concept of damage to the remainder.  Mr. Batis explained that damage to the 
remainder, as it related to the parcels actually subject to eminent domain, was beyond 
the scope of his studies.  A determination of damage to the remainder of these parcels 
would require actual appraisal of the specific parcels directly on the SAX pipeline, and 
thus were irrelevant to his land market studies, which dealt only with those land sales 
occurring near to, but not on the proposed route.  (Draft order at 11; Ex. 2 at 3; Tr. at 
180-184) 

Even though Mr. Batis' land market study did not include any reference to or 
specific explanation regarding the impact of the SAX line to remainder properties, he 
testified on cross-examination that he did not ignore the issue or fail to take it into 
account.  Mr. Batis testified that he has conducted, over the last 20 years and 
specifically in the last three years in the area of the SAX route, extensive paired-sales 
analyses and research regarding the impacts of pipelines on remainder properties and 
found that as a general rule, the agricultural properties and the large tracts of properties 
located in these geographic areas along the SAX route are not affected by the presence 
of underground pipelines with regard to the values or the sales of those properties.  He 
stated that that research includes numerous paired sales where properties were 
matched with and without pipelines, as well as extensive interviews with market 
participants including:  sellers, buyers, real estate agents, brokers, property managers, 
tenant farmers, land surveyors, engineers and auctioneers.  He further testified that 
based upon the research, which has been conducted all over the State of Illinois, it is 
clear that there is no impact with regard to the values or sales of properties because of 
the presence of underground pipelines and, thus, it is not necessary to differentiate 
those sales that were part of his land market study for the SAX route.  Mr. Batis also 
testified that he has consulted with Enbridge on the issue of damages to the remainder 
over the last several years, so Enbridge was aware of his research results.  (Draft order 
at 11-12, citing Tr. at 183-186, 189) 
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On cross-examination, Mr. Batis was questioned as to why his land market 
studies did not include specific reference to studies regarding fear and stigma and how 
they relate to property values.  He stated that “to the extent that fear and stigma exists 
and is present in the marketplace, it can only be concluded to be a damaging effect on 
property if it’s proven with actual factual market data, not speculation or guesswork.” 
(Tr. at 191)  In the context of pipelines, Mr. Batis testified that his many years of studies 
indicated that “there is no such stigma as a general rule and there is no such fear in the 
market place that can be used as an element of damages absent proof to the contrary.” 
(Tr. at 192) 

The witness was also questioned as to why his land market studies did not 
include a comparison of crop yields on properties with and without pipelines along the 
SAX route.  Mr. Batis contended that the productivity index comparisons he had 
conducted over the years demonstrated that the existence of pipelines on a particular 
parcel had no bearing on its value, and thus was irrelevant to his land market studies.  
He explained that in conducting such studies, he had personally interviewed numerous 
market participants “along the Enbridge pipeline,” including “landowners, real estate 
brokers, surveyors, engineers, farmers, tenants, buyers, sellers, [and] developers.” (Tr. 
at 194-196) 

Mr. Batis also testified on cross that he had not conducted any soil compaction 
studies related to pipelines and its effect on crop yield, nor had he conducted any 
studies on ground recharge in areas where the ground would not freeze or thaw 
because of the existence of a pipeline.  (Draft order at 12, citing Tr. at 198-199) 

Mr. Batis was questioned on cross-examination about his use of various sources 
in conducting the land market studies.  Mr. Batis testified that he used a wide range of 
sources, including public record searches, data from other appraisal firms, public and 
private subscription services, and information from public sources such as the Internet.  
He further explained that his experience in studying pipelines over the past multiple 
decades was useful in his construction of the land market studies for Enbridge.  He 
stated that the use of data across geographic regions was useful in some instances, for 
example, in determining the effect of pipelines on remainder properties.  However, Mr. 
Batis contended that cross-comparing data from different regions would not be an 
acceptable practice in determining actual land values.  (Draft order at 12, citing Tr. at 
204) 

Mr. Batis was cross-examined as to whether buyers considered factors other 
than cash rent in their determination of which properties to purchase.  Mr. Batis testified 
that his studies presumed that “well-informed, educated buyers working in their own 
best interest are aware of the locational characteristics of the property, the physical 
characteristics of the property, and the prevailing market conditions.”  (Tr. at 209)   In 
his view, potential buyers of agricultural land consider factors such as soil quality, land 
elevation, slope, the mix of tillable and non-tillable acreage, soil yields available through 
public sources, road posting limits, and the infrastructures around the property.  He 
elaborated that the typical buyer he interviewed considered all of these factors, as well 
as the cash rent cost of the property in question.  Mr. Batis acknowledged the existence 
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of additional general socioeconomic, external and governmental influences on long and 
short-term buyer motivations. However, he stated that such considerations involved a 
broad discussion of factors affecting property values generally exceeded the scope of 
his land market studies and accompanying testimony.  (Tr. at 209-210) 

In addition, Mr. Batis described the difference in determining the value of an 
easement and determining the fee value.  Mr. Batis stated that a fee value is “based 
upon a comparison or market study of values being paid for similar or comparable 
property.” (Tr. at 213)  Once that fee value is determined, the value of an easement may 
be calculated as a percentage of that fee value.  Mr. Batis contended that his studies 
indicated “the common or typical percentage of the fee value that landowners attribute 
to strips that are encumbered for various types of property rights, including but not 
limited to pipeline easements.” (Tr. at 214)  Mr. Batis asserted that his studies 
determining the proper percentage of fee value attributable to an easement were “all 
done in compliance with professional standards, the Uniform Standards of Professional 
Appraisal Practice, the Appraisal of Real Estate, and any other applicable standards 
and code of ethics of our industry.” (Tr. at 214) 

Mr. Batis also testified that he has appraised thousands of acres of “virtually 
every type of property” in Illinois over the last 20. (Tr. at 216) 

B. Staff Testimony 
 

Mr. Mark Maple, who is a Senior Gas Engineer in the Energy Engineering 
Program of the Safety & Reliability Division, testified for Staff. (Staff Ex. 1.0).  As part of 
his analysis and review, Mr. Maple reviewed the Enbridge petition and testimony, and 
the Enbridge responses to Staff data requests.  

It is Mr. Maple’s understanding, based upon recent Commission Orders, that 
Enbridge must present evidence sufficient for the Commission to conclude that 
authorizing Enbridge “to take or damage private property in the manner provided for by 
the law of eminent domain” is “necessary” for the construction of the pipeline.  That is, 
to obtain Commission approval to exercise eminent domain authority under Section 8-
509, Enbridge must show that it has made reasonable attempts to acquire the 
outstanding land rights through the negotiation process, but that further attempts to 
acquire the necessary land rights are not expected to be successful. (Staff Ex. 1.0 at 4) 

When faced with the issue of whether or not to grant eminent domain authority, 
the Commission in recent orders has generally considered a variety of factors, including 
but not limited to: (1) the number and extent of contacts with the landowners, (2) 
whether the utility has explained its offer of compensation, (3) whether the offers of 
compensation are comparable to offers made to similarly situated landowners, (4) 
whether the utility has made an effort to address landowner concerns, and (5) whether 
further negotiations will likely prove fruitful in reaching negotiated settlements.  Ameren 
Illinois Company, Docket No. 13-0456, Order (September 10, 2013). (Staff Ex. 1.0 at 5)   
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With respect to the first factor, Mr. Maple found that the number and extent of 
contacts with landowners was sufficient.  He testified that at the time of its original 
application in Docket No. 07-0446, Enbridge had made, on average, about three 
contacts per landowner.  The contacts ranged from phone calls, to mailed informational 
packets, to face-to-face visits with Enbridge’ agents.  From 2007 to 2009, Enbridge 
continued to make further contacts and participated in public meetings.  (Staff Ex. 1.0 at 
5-6, citing Enbridge Ex. 1 at 11)  Beginning in July of 2012, Enbridge reopened 
negotiations with all of the remaining holdout landowners and continued to make more 
contacts.  It also held four more open house meetings in February, 2013.  As of July 22, 
2013, Enbridge has made approximately 921 contacts with the remaining 148 
landowners who would be subject to eminent domain proceedings.  That is an average 
of over six contacts per landowner, with actual contacts with landowners ranging from 
two to 32.  According to Enbridge, it has contacted most landowners five to eight times 
for the purposes of acquiring easements.  (Petition, at 16-17).  It is Mr. Maple’s opinion 
that Enbridge has demonstrated that it has made ample contacts with landowners. 
(Staff Ex. 1.0 at 5-6) 

With respect to the second factor, Mr. Maple testified that Enbridge had 
adequately explained its offer of compensation to landowners.  Mr. Maple explained that 
Enbridge had made numerous contacts with each of the landowners, presenting its 
information and offers both verbally and in writing.  On July 9, 2012, Enbridge sent a 
letter to each of the holdout landowners, which had attached to it a drawing showing the 
easement location on their property, a right-of-way and easement grant document, a 
temporary workspace agreement, a copy of the Agriculture Impact Mitigation Agreement 
signed with the Illinois Department of Agriculture, and an offer for permanent easements 
and temporary workspace. (Petition at 12)  On April 1, 2013, Enbridge increased its 
offers to landowners to 125% of the fee value for permanent easements and 50% of 
that amount for temporary work space grants.  (Petition at 13-14)  Mr. Maple concluded 
that Enbridge adequately explained its offers of compensation to landowners. (Staff Ex. 
1.0 at 6) 

With respect to the third factor, Mr. Maple testified that Enbridge’s offers of 
compensation were comparable to offers made to similarly situated landowners. 
Enbridge used Batis and Associates, a real estate appraiser, to perform a land market 
study.  Mr. Batis’ study concluded that Enbridge Illinois’ easement offers were 
calculated based on land market values that are fully supported by factual market data.  
(Staff Ex. 1.0 at 6-7, citing Enbridge Ex. 2 at 2)    

Mr. Maple testified that Enbridge is offering the same percentages – 125% of fee 
value for permanent easements and 50% of that amount for temporary workspace – to 
all landowners along the route.  All the landowners are receiving 125% of fee value for 
permanent easements and 50% for temporary workspaces, including those landowners 
that agreed to smaller percentages early on in the negotiation process.  Mr. Maple 
explained that Enbridge had initially offered landowners 100% of fee value for 
permanent easements and 30% of that amount for temporary workspace which some 
landowners accepted.  However, those landowners are not being “punished” for signing 
early, since Enbridge has now made those early-signing landowners whole by 
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upgrading their easement offers to match the going rate.  By making additional 
payments to those landowners that came to agreement earlier than others, Enbridge is 
making sure that all landowners receive similar compensation. (Staff Ex. 1.0 at 7, citing 
Enbridge Ex. 1 at 13-14) 

With respect to the fourth factor, Mr. Maple testified that Enbridge had made an 
effort to address landowner concerns.  Mr. Maple explained that in the original 07-0446 
docket, he testified that Enbridge needed to work with the Village of Downs, the Fayette 
Water Company, and the McLean County Board to resolve some potential issues and 
alleviate concerns.  (Staff Ex. 1.0 at 7-8, citing Docket 07-0446; Staff Ex. 3.0 at 10-19)  
Thereafter, Enbridge had discussions and meetings with those bodies and had made 
some concessions, which were outlined in Enbridge’ surrebuttal testimony. (Staff Ex. 
1.0 at 8, citing Docket 07-0446; Enbridge Ex. 1B at 2-3)  Additionally, Mr. Maple 
explained that he reviewed the route in both Docket No. 07-0446 and the current 
docket, and saw instances where Enbridge had rerouted the pipeline to avoid certain 
structures, land features, or wooded areas, sometimes at the request of landowners.  
He further testified that Enbridge had also signed an Agriculture Impact Mitigation 
Agreement with the Illinois Department of Agriculture, which specifies the steps that 
Enbridge will take on issues such as depth of soil coverage, preservation of topsoil, 
repairing drain tiles, and other common landowner concerns. (Docket 13-0446, 
Enbridge Ex. 1 at 12)   These actions, along with the absence of any specific landowner 
complaints to the contrary, suggested to Mr. Maple that Enbridge has made an effort to 
address landowner concerns. (Staff Ex. 1.0 at 8) 

With respect to the fifth factor, Mr. Maple testified that he was unable to say with 
any certainty whether further negotiations would be fruitful in reaching negotiated 
settlements.  He noted that Enbridge has been negotiating with some of these 
landowners since 2007.  Notwithstanding all of the negotiations during 2007-2009, as of 
July 22, 2013, Enbridge has made approximately 921 contacts with the remaining 148 
landowners who would be subject to eminent domain proceedings.  That is an average 
of over six contacts per landowner, with actual contacts ranging from two to 32.  
According to Enbridge, it has contacted most landowners five to eight times for the 
purposes of acquiring easements.  (Staff Ex. 1.0 at 8-9, citing Petition at 16-17)   

In Mr. Maple’s opinion, these landowners have been presented with offers and 
have had ample time to consider these offers.  Since July, Enbridge has managed to 
acquire 13 more tracts, according to a September 27 update of Staff Data Request ENG 
1.5.  (Staff Ex. 1.0 at Attachment B)  However, it became apparent to Mr. Maple that, for 
whatever reason, the remaining landowners do not appear to be interested in the offers 
that Enbridge has made.  (Staff Ex. 1.0 at 9)  According to Enbridge, some of the 
landowners have refused to even respond to the offers or enter into negotiations.  Given 
the large number of holdouts and the length of time that has elapsed during the 
negotiation phase, Mr. Maple concluded that “the situation is unlikely to change on a 
large scale absent the Commission granting Enbridge the right to exercise eminent 
domain.” (Staff Ex. 1.0 at 9) 
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In conclusion, Mr. Maple recommended that Enbridge’s request for authority to 
exercise eminent domain pursuant to Section 8-509 of the Act be granted. (Id.) 

On cross-examination, Mr. Maple was asked how, if he did not look at the actual 
offers to the 140-plus landowners potentially subject to eminent domain, he came to the 
conclusion that Enbridge Illinois' offers were fair and reasonable. He responded, “Well, 
Enbridge explained how the offers were going to be made, that they were using certified 
appraisers to value the land.  Enbridge gave the percentages in their testimony that they 
were going to be offering, which was I believe -- I think it was 125 percent for permanent 
easements and 50 percent for temporary work space.” He added, “And also, I went off 
of the fact that I had not received any calls or complaints to the contrary that they had 
made fair offers.” (Tr. at 92-93) 

On cross examination, Mr. Maple also was asked whether he was aware of any 
evidence in the record submitted by the Applicant that addresses environmental 
concerns, whether it would be water pollution, spills, or any other matters, and that 
those concerns have been adequately addressed by Enbridge.  Mr. Maple responded, “I 
believe in those five pieces of testimony you were referring to I remember the issue of 
spills coming up in the testimony.  I don't have the testimony in front of me.”  He added, 
“From what I recall of it, it was more of an in passing comment.  It didn't seem as the 
landowners had a deep concern about it, nor did they ever really expand on that issue 
to me what their problems might be." (Tr. at 101-102) 

C. Testimony of Pliura Intervenors 
 
Of the 148 tracts for which Enbridge sought eminent domain authority at the time 

of its petition, 19 landowners owning 24 of the tracts filed petitions to intervene.  Of 
those 19, five landowners owning nine tracts filed direct testimony opposing the 
requested grant of eminent domain authority.  The five Intervenors who filed direct 
testimony are Timothy Kraft (Tract No. 07-051); Bryan Hoggins (Tract No. 07-028-1); 
Linda Green on behalf of C&C Webber Properties (Tract No. 07-022-2); Al Killian (Tract 
Nos. 07-038, 07-040, 07-044, and 07-045); and Donald Korte on behalf of Korte Farm 
Partnership Trust (Tract Nos. 07-066 and 07-067).  (Enbridge Ex. 3 at 2, 5) 

 
It is noted that these witnesses were not cross-examined. They were not required 

to be present at the hearings, and a motion to admit their sworn testimony into the 
evidentiary record was granted. 

 
1. Testimony of Mr. Kraft 

 
Intervenor Timothy C. Kraft cites two primary objections to signing an easement 

agreement with Enbridge.  First, he claims that Enbridge will not allow him to be present 
to inspect Enbridge’s repairs to several field drain tiles that he believes will be severed 
by the pipeline construction.  (Kraft Ex. 1 at 5)   According to his testimony, Enbridge 
told him he had no right to inspect the drain tiles and refused to consent to his 
inspection; he does not “trust people any more” after another utility in the past had 
scheduled a time for him to inspect a trench but backfilled it before his scheduled 
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inspection; and it “kind of ticked me off” when Enbridge purportedly said, “Mr. Kraft, why 
don’t you just sit up in the house and if we happen to sever one of those tile lines, we 
will come up and tell you.”  (Id. at 5-6)   

 
Regarding his second objection, Mr. Kraft claims that Enbridge will not agree to 

specific language in the contract limiting the easement agreement to only one pipeline 
and providing for further negotiations if Enbridge wants to install additional pipelines in 
the future. (Id.) 

 
Mr. Kraft also cites two additional concerns about the pipeline.  First, although 

Enbridge has offered Mr. Kraft 125% of the land value for an easement, he is concerned 
that Enbridge’s $12,000 per acre valuation of his land is “a little low” because “a 
comparable piece of ground about less than a mile from me brought $14,550” on 
February 28, 2013. (Kraft Ex. 1 at 6)  He testified that the proposed easement 
agreement covers 1.83 acres for the right of way, 1.77 acres for temporary workspace, 
and 0.35 acres for additional temporary workspace.  (Id. at 8)  Second, as a “tertiary 
concern,” Mr. Kraft worries about possible contamination of the ground water he 
consumes from his well.  (Id. at 7)  

 
In addition, Mr. Kraft testified as to his communications with Enbridge 

representatives.  He stated that since 2012 he has had one in-person contact with an 
Enbridge representative, Peter Porter, who presented to Mr. Kraft, in person, and later 
by certified mail, the following documents: a written monetary offer, the Enbridge’s 
“statistical information,” a contract to sign, and a map of what Enbridge proposed to do.  
(Id. at 3-4)  Mr. Kraft also testified that Enbridge informed him that its representatives 
were going to survey his property, but he claims that he has not and will not give his 
permission to survey until Enbridge satisfies his two primary concerns regarding the 
drain tiles and additional pipelines.  (Id. at 4)  Mr. Kraft further testified that no one from 
Enbridge discussed other people’s compensation for a pipeline easement or the 
pipeline’s possible environmental effects and that he has no recollection of discussing 
Enbridge pipeline spills with an “individual who had direct connection with Enbridge.”  
(Id. at 3, 7) 

 
2. Testimony of Mr. Hoggins 

 
Intervenor Bryan K. Hoggins cites a disagreement over compensation as his 

primary objection to signing an easement agreement with Enbridge.  Mr. Hoggins 
testified that Enbridge representatives rejected his offer to grant an easement across 
“40 feet” of his property for $45,000 and that he held his ground because “that is what 
the neighbor got” when Enbridge paid neighbor Tom Fulops approximately “$45,000 to 
$47,000” for granting an easement across “200 feet” of his property.  (Hoggins Ex. 1 at 
3-4)  Mr. Hoggins also testified that although he is “not for sure” what Enbridge offered 
to compensate him on a per-acre basis, he claims “they offered me $500 to tear my 
land up” at first and later “doubled it to $1000.”  (Id. at 3)  Mr. Hoggins also stated that 
Enbridge was unwilling to compensate him more than $500 for the trees on his property 
that it was going to cut down because an Enbridge representative said the trees were 
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“not hardwood” but “more pulping wood.”  Mr. Hoggins is also concerned that Enbridge 
plans to clear trees from “60 feet” of land touching his property as well as the property of 
Mr. Fulops and another neighbor, noting that “the timber is real tight to the road out 
there and it is all going to be gone.”  (Id. at 4-5) 

 
Mr. Hoggins also testified about his communications with Enbridge 

representatives.  He testified that he has had “a couple in person contacts” with 
Enbridge, meeting a couple times with a “Pete somebody” who rejected Mr. Hoggins’ 
$45,000 easement offer, and that “some female” had also called him “a couple times 
and sent me a written offer the first time.”  (Hoggins Ex. 1 at 3)  Mr. Hoggins further 
testified that Enbridge did not “specifically” talk to him about “environmental issues” and 
did not inform him about Enbridge pipeline spills in Illinois, Michigan, and Minnesota.  
(Id. at 5) 

 
3. Testimony of Ms. Green 

 
On behalf of C&C Webber Properties Inc., Intervenor Linda W. Green cites two 

concerns to explain why she has not signed an easement agreement with Enbridge.  
First, she claims that Enbridge’s offers of compensation for signing the easement 
agreement do not reflect her property’s fair market value; Enbridge initially offered 
$20,000 in 2007 or 2008 and most recently offered $67,000.  (Green Ex. 1 at 3-4)  
Second, Ms. Green testified that she has concerns over the risk of a leak and, if a leak 
occurred, she is concerned about who would be responsible for safety and about the 
potential ecological impact.  (Green Ex. 1 at 4)  She testified that “in the beginning” 
Enbridge responded to her safety and ecological-impact concerns by sending her a 
“brochure about what they were planning to do,” but she claims that Enbridge never 
specifically addressed how previous spills were handled for landowners and never 
mentioned Enbridge pipeline spills in Michigan and Illinois. (Id.) 
 

Regarding her communications with Enbridge representatives, she testified that 
she does not recall the exact dates when Enbridge contacted her but that most of the 
contacts have been by mail and sometimes by phone, primarily to ask her to consider 
Enbridge’s offer. (Green Ex. 1 at 3)  Ms. Green also testified that in her communications 
with Enbridge, she was led to believe that Enbridge already had, or would be getting, 
eminent domain authority, and she claims that Enbridge continued to contact her 
directly after she informed Enbridge that she was represented by counsel.  Lastly, Ms. 
Green testified that she does not believe Enbridge has negotiated with her in good faith 
to address all of her concerns.  (Id. at 5) 

 
4. Testimony of Mr. Killian 

 
Intervenor Al Killian testified about his communications with Enbridge 

representatives.  After testifying that Enbridge representatives “absolutely have not” 
communicated with him about his property and about obtaining an easement, Mr. 
Killian’s further testimony indicates that Enbridge has attempted such communication.  
(Killian Ex.1 at 2-3)  Attorney Pliura asked Mr. Killian whether he has communicated 

16 



13-0446 

with Enbridge “over the phone or in text in any fashion” as listed in Enbridge’s records, 
to which Mr. Killian replies, “I have not and they did call me but not nearly as many 
times as you have stated and anytime they did, I referred them to you.”  (Id. at 3)  Mr. 
Killian further testified that any phone conversation he had with Enbridge “was very 
short” and was “no more” than his telling Enbridge that he was being represented by 
legal counsel and that Enbridge should talk to Mr. Pliura.  Mr. Killian claims that 
although he cannot remember the general substance of his phone communications with 
Enbridge, he “did not even begin to start to negotiate” with Enbridge and that he has “no 
doubt in my mind” that he referred Enbridge to Mr. Pliura anytime representatives would 
call.  (Id. at 3) 

 
Regarding personal contact with an Enbridge representative on November 13, 

2012, Mr. Killian testified that it is possible but he does not recall, and if there had been 
personal contact, Enbridge “didn’t get any satisfaction” since “my memory is not as 
good as it used to be.”  (Killian Ex. 1 at 4)  In any event, Mr. Killian claims he would 
have instructed the Enbridge representative to call Mr. Pliura before he would have said 
anything to the effect of, “I am willing to negotiate.”  Mr. Killian also testified that he does 
not know the number of acres Enbridge would need for an easement because “[t]hey 
sent me so much propaganda [that] some of the stuff I have kept [and] some of it I 
haven’t even opened.”  Mr. Killian, however, remembers signing for mail from Enbridge 
in mid-May 2013 notifying him that Enbridge was going to survey his property, and he 
testified that he never gave Enbridge permission to enter and survey his property.  (Id.) 

 
Mr. Killian cites several concerns about installing a pipeline on his property, 

which is currently being farmed by Mike Kelley. (Killian Ex. 1 at 5)  When asked whether 
he is concerned about the pipeline cutting his drain tiles, and whether additional matters 
concern him “other than simply not getting enough money,” such as “environmental 
spills” and “clean up,” Mr. Killian answered, “Absolutely.”  When asked if he is 
concerned about the impact of a potential spill on his water supply, given his belief that 
the right of way would run 300 feet from his water well, which he testifies went bad six 
or eight years ago, Mr. Killian answered, “That is correct.”  (Id.)  He further testified that 
Enbridge has never attempted to address his concerns about spills and well-water 
contamination, and that Enbridge agents never informed him about Enbridge pipeline 
spills.  (Id. at 6) 

 
5. Testimony of Mr. Korte 

 
On behalf of Korte Farm Partnership Trust, Intervenor Donald E. Korte cites 

several objections to signing an easement agreement with Enbridge.  His primary 
objection is Enbridge’s “very low ball” and insulting monetary offers, in response to 
which Mr. Korte testified that he told Enbridge basically, “Until you get the numbers up 
to where they are more realistic of fair market value, there is no purpose in us carrying 
this conversation any further.”  (Korte Ex. 1 at 3)  Mr. Korte testified that the easement 
agreement would cover approximately 3.66 acres, and he claims that the most recent 
offer occurred May 22, 2013, when Enbridge offered $12,000 per acre for land valued at 
$15,000 per acre and that the offer preceding that one had been for $7,000 per acre.  
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(Id. at 5)  In addition, Mr. Korte answers, “Sure,” when asked whether his concerns 
about the pipeline involve issues other than money, such as “environmental issues or 
cutting tiles.”  (Id. at 4)   

 
He further testified that he is concerned about he pipeline’s proximity to the water 

supply and about Enbridge making “no effort to say they will test the water before, 
during, or after the pipeline installation.” (Korte Ex. 1 at 4)  Mr. Korte also contended 
that the general terms of the right-of-way easement grant give Enbridge too much 
leeway “to do things that are not spelled out.” He stated that the easement agreement, 
until recently, did not limit Enbridge to a single pipeline; did not define the size of the 
pipeline; and did not say whether Enbridge would negotiate in the future if they wanted 
to lay another pipeline.  Mr. Korte is also concerned about devaluation of the land right 
next to the easement, a concern that he claims Enbridge has never addressed.  (Id.) 

 
Mr. Korte also described his communications with Enbridge representatives.  He 

stated that he has received phone calls and mailings from Enbridge, but that neither he 
nor his family members have ever met with Enbridge representatives in person.  (Korte 
Ex. 1 at 3)  In response to a question about whether Enbridge ever communicated 
about pipeline spills in Michigan, Romeoville, or Minnesota, Mr. Korte responds that 
Enbridge has only communicated “follow ups to mailing.”  (Id.)  Lastly, Mr. Korte 
“implied” that Enbridge has been unwilling to discuss his family’s issues with the 
proposed easement agreement on the basis that the Korte family notified Enbridge in 
June 2013 “that the four of us will need to sit down with you and redo the easement 
grant agreement before it is even going to be acceptable to look at further.”  (Id. at 4) 

 
D. Enbridge Rebuttal 

 
1. Response to Pliura Intervenors 

 
In his rebuttal testimony, Enbridge witness Mr. McKay responded to the concerns 

raised by the five Pliura intervenors who filed direct testimony. It is noted that the 
description of Mr. McKay’s rebuttal includes some references to his cross and redirect 
testimony at the hearing. 

 
Mr. McKay first addressed what he called certain “generic comments” made by 

the five Pliura intervenors.  Mr. McKay testified that Enbridge has had numerous 
contacts with them, and that Enbridge has explained the basis of its offer to each.   

 
Mr. McKay also testified on cross-examination that whenever a farmer brings a 

concern to Enbridge, Enbridge attempts to resolve that concern. (Tr. at 131)   
 
Mr. McKay stated in his rebuttal that although it is apparent each testifying 

landowner would like still-higher compensation, none provides any objective market 
evidence that would counter the validity of the land-value market studies on which 
Enbridge has based its offers, nor has any one of them provided any evidence from 
which one could conclude that Enbridge has treated similarly situated landowners 
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differently.  (Enbridge Ex. 3 at 13)  He also stated that a review of the tone and 
substance of the testimony by the five Pliura Intervenors makes it plain that further 
negotiations would not be productive. 
 

Mr. McKay also responded to testimony by the Pliura Intervenors regarding 
whether Enbridge explained to them that Enbridge had had pipeline spills in Kalamazoo, 
Michigan and Romeoville, Illinois, and how Enbridge was going to prevent such spills in 
connection with the SAX pipeline.  (Enbridge Ex. 3 at 13)  He stated that to his 
understanding, these matters were specifically raised with and addressed by the 
Commission in the certification proceeding for the Flanagan South Pipeline project in 
Docket 12-0347. According to Mr. McKay, in the Docket 12-0347 proceeding the 
Commission found that Enbridge had shown that Enbridge has instituted or is in the 
process of instituting new practices and procedures as recommended by the National 
Transportation Safety Board ("NTSB") (on the Michigan spill) designed to prevent a 
reoccurrence of the problems experienced there.  (Enbridge Ex. 3 at 13-14)  He also 
stated that a recent report by the NTSB on the Romeoville spill finds no Enbridge 
responsibility for the release.  (Enbridge Ex. 3 at 14) 

 
On redirect examination, Mr. McKay testified that if Enbridge were to have an 

untoward event such as a spill with respect to the SAX pipeline, the overall Enbridge 
Company would provide the assistance necessary to address that situation, including 
financial assistance. (Tr. at 170-171)  On cross-examination, Mr. McKay also stated that 
Enbridge’s response in the Commission’s Flanagan South proceeding, Docket 12-0347, 
regarding the new practices and procedures designed to prevent a reoccurrence of the 
problems experienced in Marshall, Michigan, would apply to all Enbridge pipelines, not 
just the Flanagan South project.  (Tr. at 125) 

 
Response to Mr. Kraft 

 
According to Mr. McKay, Mr. Kraft’s testimony about contacts or communications 

with him by Enbridge appears to pertain solely to 2012, which ignores the actual record 
of contacts with Mr. Kraft, his wife, or their counsel.  By way of example, he testified that 
the nature of the contacts with Mr. Kraft in 2013, three by letter and one an in person 
visit, are instructive.  Mr. McKay asserts that these contacts show that Mr. Kraft was 
fully informed about the nature of the compensation Enbridge was offering. 

 
On February 8, 2013, Enbridge sent a letter to Mr. Kraft inviting him to an Open 

House to explain the then current status of the SAX project and Enbridge' easement 
offers.  On April 12, 2013, Enbridge sent a letter to Mr. Kraft with a notice of intent to 
enter his property and conduct a survey.  On April 27, 2013, Enbridge agent Pete Porter 
went to the Kraft residence.  He delivered copies of a new offer, a sketch of the 
property, and a sample easement.  Agent Porter introduced himself to Mr. Kraft, gave 
the documents to Mr. Kraft, shook Mr. Kraft's hand, and asked to negotiate with him.  
(Enbridge Ex. 3 at 14-15) 
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On May 22, 2013, Enbridge sent a letter to Mr. Kraft with a detailed offer 
(including a proposed permanent easement ("PE") agreement and agreements for both 
temporary work space ("TWS") and additional temporary work space ("ATWS") as well 
as a sketch of the property showing the PE, TWS and ATWS, and a compensation 
worksheet.  The total payment was to be $43,305, consisting of a right of way payment 
of $27,420, a TWS payment of $13,298, and an ATWS payment of $2,588.  Also 
attached to the letter was a copy of the Agricultural Impact Mitigation Agreement that 
Enbridge has with the Illinois Department of Agriculture. (Id. at 15) 

 
Mr. McKay also addressed two additional concerns raised by Mr. Kraft.  First, he 

testified that Mr. Kraft indicated that he has two major disagreements with Enbridge and 
says he will not give Enbridge permission to survey or construct the pipeline pursuant to 
an easement.  One disagreement is an expressed concern that Enbridge will sever field 
drain tiles and therefore he claims to have insisted on being present when the work is 
being done so that he could insure that the tiles are noted and repaired, but was told 
that he would not be allowed to do so.   

 
Mr. McKay points out that Enbridge's May 22, 2013 letter to Mr. Kraft addressed 

the issue of the repair of drain tiles.  He testified that the AIMA, a copy of which was 
attached to that letter, addresses drain tile within the pipeline construction zone, repair 
of the tile and repair of new wet areas should any occur after construction.  These drain 
tile provisions in Sections Three (3) and Four (4) clearly provide the details of repair.  
Further, he states, attached to the AIMA is a "Typical Drain Tile Restoration" drawing 
which provides a profile of how repairs will be made to damaged tile.  With respect to 
being present to inspect drain tile repairs, Mr. McKay testified that Enbridge is willing to 
allow landowners or their representatives to be present.  However, in an abundance of 
caution for the safety of all concerned, Enbridge requires that the landowner and/or the 
representative complete the necessary safety training to be in the construction zone, 
wear the applicable safety clothes and protective equipment per Enbridge Illinois’ 
requirements, and be accompanied by Enbridge representatives.  (Enbridge Ex. 3 at 16) 

 
According to Mr. McKay, Mr. Kraft's second disagreement appears to be that he 

wants the easement to provide for only one pipeline, not multiple pipelines.  (Enbridge 
Ex. 3 at 15) 

 
Mr. McKay responded that the easement contract for which Enbridge seeks Mr. 

Kraft's approval provides for only one line.  The introductory paragraph of the proposed 
easement clearly states that it is for "one pipeline."  This standard form easement 
agreement has been the same easement offered to landowners each time an offer has 
been presented by Enbridge Illinois' Right of Way agents and in each offer letter sent to 
landowners.  He said the new agreement does not provide for multiple line rights.  (Id. at 
16) 

 
With respect to Mr. Kraft's disagreement as to whether Enbridge has offered him 

fair value for the easement sought on his land, Mr. McKay testified that Enbridge has 
based its offer on a Market Value Study performed by Mr. Batis as outlined in the filed 
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Petition.  Despite an industry practice of paying only a percentage of fee value for an 
underground pipeline easement, Enbridge is not only offering to pay the full market 
value, but has increased its offer to 125% of the Market Value Study amount.   
Additionally, while most pipelines in the industry will pay 20% of fee value to effectively 
"rent" temporary workspace, Enbridge is offering to pay 50% of the market value per 
acre to utilize additional workspace for construction.  (Enbridge Ex. 3 at 16-17)   While 
Enbridge is offering the same value per acre to each landowner, variables such as size 
of the parcel and number of acres affected and potential damage such as tree removal 
make each offer unique and different for each tract.  (Id. at 17)  According to Mr. McKay, 
Mr. Kraft has not provided any evidence from which one could conclude that Enbridge’s 
offer to him is too low or in any way unfair.   

 
Response to Mr. Hoggins 

 
Mr. McKay testified that Bryan Hoggins' chief complaint appears to be that he 

was never offered an amount close to the asserted $45,000 to $47,000 his neighbor, 
Tom Fulops, allegedly received for an easement on his land.  Mr. McKay stated that 
these two instances are not directly comparable.  The easement sought for the Hoggins 
land would apply to a strip of less than 40 feet; whereas, the easement for the Fulop 
land applies to a strip of about 330 feet.  Moreover, virtually the entire Fulops easement 
is covered with trees that must be removed, unlike Mr. Hoggins’ easement.  Further, Mr. 
Hoggins provides no evidence that the amount of TWS and ATWS for his small 
easement and the amount of TWS and ATWS needed for Mr. Fulops’ substantial 
easement are remotely similar.  In each case, the value per acre in the calculations is 
the same.  (Enbridge Ex. 3 at 17-18) 

 
Mr. McKay also addresses Mr. Hoggins' complaint that Enbridge was not willing 

to compensate him for the trees that needed to be removed from his property other than 
an offer of $500.  In Mr. McKay’s view, Mr. Hoggins is comparing distinctly different 
scenarios.  The only Hoggins' trees that would be removed are fewer than 10 trees that 
are planted on the Hoggins' driveway that goes through another adjacent landowner's 
land where Hoggins apparently has an easement for the driveway.  Enbridge offered to 
pay to have those trees moved or replaced.  Hoggins was offered $2,000 for driveway 
inconvenience and for moving the 10 trees.  Mr. McKay testified that Enbridge paid Tom 
Fulop substantially more for trees because his land is virtually covered by trees in the 
areas of the Enbridge Illinois' proposed easement. (Enbridge Ex. 3 at 18) 

 
Response to Ms. Green 

 
Mr. McKay addressed the testimony of intervenor Linda Green who does not 

believe the offers made to her reflect the fair market value of the property.  Ms. Green 
says the offer started at around $20,000 back in 2007 or 2008, but says she thinks the 
last offer was around $67,000.  However, Mr. McKay testified that Ms. Green never 
testified as to what she believes fair value would be, or on what basis that value should 
be calculated.  He stated that Enbridge Illinois' offers are based on market values 
supported by a new market study of land values along the route by professional 
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appraisers, which determined that Enbridge Illinois' offers are in line with current market 
values.  He asserted that neither Ms. Green, nor any other intervenor, has pointed to 
any land market studies of land values along the route of the SAX pipeline that reach 
different results.  (Enbridge Ex. 3 at 18-19) 

 
Response to Mr. Killian 

 
Mr. McKay testified that Mr. Killian's testimony on whether Enbridge 

communicated with him in regards to obtaining an easement on his property appears 
confused.   When first asked whether Enbridge has made such communications, he 
says "No, they absolutely have not."  Subsequently, when Mr. Pliura pointed out that 
Enbridge had filed a document with the ICC listing numerous phone calls with Mr. 
Killian, and asks, "[t]ell me, have you communicated over the phone or in text in any 
fashion?", Mr. Killian states:  "I have not and they did call me but not nearly as many 
times as you have stated and anything they did, I referred them to you."  (Enbridge Ex. 
3 at 19) 

 
Mr. McKay testifies that the reality is, as shown in Enbridge Illinois' records, 

contacts between Enbridge and Mr. Killian or his then-attorney have numbered no fewer 
than 26.  Moreover, although Mr. Killian claims "there was no personal contact 
whatsoever,” Mr. McKay states that Enbridge Illinois' records show at least two personal 
contacts.  (Enbridge Ex. 3 at 19) 

 
Mr. McKay also states that Mr. Killian makes it clear that however many calls 

there may have been, he told Enbridge representatives that he was being represented 
by legal counsel and "we did not even begin to start to negotiate."  According to Mr. 
McKay, this makes it clear that any attempts to negotiate have been futile.  (Enbridge 
Ex. 3 at 19-20) 

 
Response to Donald Korte 

 
In response to Mr. Korte, Mr. McKay testified that Mr. Korte raises a number of 

issues he says he has expressed concern about, including drain tiles; testing the water 
supply before, during, and after the pipeline installation; whether the easement 
agreement provides for only a single pipeline and how large; and the resulting claimed 
devaluation of the land, or damage to the remainder.   

 
According to Mr. McKay, Enbridge has already provided answers to such 

questions. The easement agreement provides for a single pipeline.  Enbridge takes care 
not to cut tiles or otherwise damage the property, but the AIMA agreement provided to 
each landowner details how damaged tiles will be repaired, and the easement 
agreement requires Enbridge to pay for and fix any damages to the property.  As to 
water supply, Enbridge offers pre- and post-construction water testing for quality and 
quantity of water, and in instances where the well is within or next to the construction 
zone, Enbridge has offered to replace the well or to connect the landowner to the county 
water system when feasible and pay the full cost of either option.  (Enbridge Ex. 3 at 20)  
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Mr. McKay further testified as to his understanding that so-called damages to the 
remainder are almost never awarded, that the burden to prove such damages exist is 
on the landowner, and the issue would be addressed, if at all, by the court in an eminent 
domain proceeding. (Draft order at 30) 

 
Mr. McKay also addressed what he characterizes as Mr. Korte's chief objection 

to the requested easement, namely the amount of the offer, which he considers to be 
below market value:  "Until you get the numbers up to where they are more realistic of 
fair market value, there is no purpose in us carrying this conversation any further."  Mr. 
McKay states it is not clear from Mr. Korte’s testimony what value figure he thinks is 
appropriate, or on what he bases his desire for a higher value.  Mr. McKay also stated 
out that Mr. Korte provides no evidence from which one could conclude that the amount 
paid for the easement should be different than what Enbridge has offered.  (Enbridge 
Ex. 3 at 21) 

 
2. Enbridge Response to Staff Testimony 

 
In his rebuttal testimony, Mr. McKay claimed that Enbridge satisfies each of the 

five factors identified by Staff witness Mark Maple as those the Commission has 
employed previously in determining whether eminent domain authority should be 
granted.  Those five factors are:  (1) the number and extent of contacts with 
landowners, (2) whether the utility has explained its offers of compensation, (3) whether 
the offers of compensation are comparable to offers made to similarly situated 
landowners, (4) whether the utility has made an effort to address landowner concerns, 
and (5) whether further negotiations likely will prove fruitful in reaching negotiated 
settlements.   

 
Starting with the first factor, Mr. McKay summarized the status of efforts Enbridge 

has made to obtain easement agreements for the 148 tracts originally included in 
Enbridge Illinois' Petition.  As of November 1, 2013, not counting any of the negotiations 
with landowners during 2007-2009, Mr. McKay testifies that Enbridge has made 
approximately 1,596 contacts, excluding survey permission contacts, with the owners of 
the 148 tracts listed in Attachment A of Enbridge Illinois’ Petition.  That is over 10 
contacts per landowner, with actual contacts ranging from approximately five to 40+ 
contacts per landowner.  He says that generally speaking, most landowners have been 
contacted approximately five to eight times or more.  (Enbridge Ex. 3 at 6) 

 
Mr. McKay described the efforts made to obtain easement agreements with the 

14 landowners who intervened in this proceeding, but did not file direct testimony.   He 
said Enbridge has made approximately 264 contacts (including survey requests) with 
this group of landowners since July 2012, including approximately 110 mail or e-mail 
contacts, 137 phone call or text messages, and 17 in-person contacts.  Enbridge 
estimates that on average, there were approximately 18 contacts per landowner, with 
actual contacts ranging from approximately eight to 29 contacts per landowner.  
(Enbridge Ex. 3 at 6-7) 
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Mr. McKay also summarized the efforts made to obtain easement agreements 
with the five landowners who have filed direct testimony in this proceeding.  He said 
Enbridge has made approximately 106 contacts (including survey contacts) since late 
2006 and early 2007 through May/June of 2013, which is approximately eight contacts 
per landowner, with actual contacts ranging from approximately six to 12 contacts per 
landowner.  He stated that this information was obtained from Enbridge’s records. (Id.) 

 
Regarding Timothy Kraft, Mr. McKay testified that there were at least 20 

instances of contacts between Enbridge and Mr. Kraft or his designated 
representative(s) from December of 2006 to May 2013. Approximately 14 of these 
contacts were in the form of mail, 4 were phone calls, and two were in-person meetings. 
(Enbridge Ex. 3 at 7) 

 
With respect to Linda Green, Mr. McKay testified that there were at least 25 

instances of contacts between Enbridge and Ms. Green, and one with the property 
tenant, Mr. Mark Freed.  Mr. McKay says that these contacts were initiated in April of 
2007 and have continued through June 2013.  He stated that approximately 10 of these 
contacts were in the form of mail/e-mail, 15 were phone calls and one meeting was with 
the property tenant, Mr. Freed.  (Enbridge Ex. 3 at 7-8) 

 
As for Bryan Hoggins, Mr. McKay testified that there were at least 21 instances of 

contacts between Enbridge and Mr. Hoggins, with another five unsuccessful attempts to 
meet in-person. Mr. McKay stated that from December 2006 to June 2013, 
approximately eight contacts have been made by mail, 11 have been made by phone, 
and Enbridge had two-in person contacts with Mr. Hoggins in 2013 -- one in March and 
one in June.  (Id. at 8) 

 
Regarding Donald Korte, Mr. McKay testified that there were at least 51 

instances of contacts between Enbridge and Mr. Korte between December 2006 and 
June 2013. Mr. McKay said that approximately 25 contacts have been made by mail or 
e-mail, 25 have been made by phone, and one in-person contact was made in July 
2008.  (Id. at 8) 

 
With respect to Al Killian, Tracts 07-038, 07-040, 07-044 and 07-045, Mr. McKay 

testifies that there are at least 26 instances of contacts between Enbridge and Mr. 
Killian or his representative(s) from December 2006 to May 2013.  He stated that 
approximately 16 of these contacts were made by mail, eight were made by phone, and 
two were in-person contacts. He said the in-person contacts were made in February 
2007 and in March 2008 with Mr. Killian’s legal counsel at the time, Mercer Turner.  
(Enbridge Ex. 3 at 8) 

 
Regarding the second factor identified by Mr. Maple, Mr. McKay testified that 

Enbridge explained its offer of compensation to each of the Intervenors and that none 
has made a claim to the contrary.  He stated that when Enbridge sends a letter, or 
meets in person, with a landowner and makes an offer of compensation, not only is 
there a detailed explanation of the offer, as well as a proposed easement agreement, 
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but there is also a "Compensation Worksheet" that lists each element of the calculation 
leading to the total payment with the relevant factual information pertinent to the 
particular tract and easement in question including:  Right-of-Way (feet); Right-of-Way 
Acreage; Temporary Work Space Width (feet); Temporary Work Space Acreage; 
Additional Temporary Work Space Acreage; Access Road Acreage; Land Value Per 
Acre x 125%; Right-of-Way Payment; Temporary Work Space Payment (50% of land 
value); Additional Temporary Work Space Payment (50% of land value); Access Road 
Payment (50% of land value); and Total Payment.  (Enbridge Ex. 3 at 9) 

 
As to the third factor – whether the offers of compensation are comparable to 

offers made to similarly situated landowners -- Mr. McKay testified that Enbridge’s offers 
of compensation are computed in the same manner for each landowner.  Enbridge's 
initial acquisition offers to "greenfield" landowners were based on 100% of fee value of 
the property even though only easement interests were sought.  Temporary work space 
offers were made at 30% of fee value, which he testified are well above normal land-
rent-values.  He asserted that these offers were consistent with what Enbridge told the 
Commission it would do when it was seeking certification.  He also explained that in an 
effort to increase agreement to easements or options by landowners on this project, on 
April 1, 2013, Enbridge increased its offer to landowners to 125% of fee value for 
permanent easements and 50% of that amount for temporary work space grants, 
additional work space, and access roads.  He testified that Enbridge is also providing 
the difference of this increased payment to landowners who signed previous tender 
offers.  He contends that no intervenor has challenged that Enbridge has pursued this 
comparable method of determining compensation for all similarly situated landowners.  
(Enbridge Ex. 3 at 9-10) 

 
With respect to the fourth factor -- whether Enbridge has made an effort to 

address landowner concerns -- Mr. McKay testified that Enbridge has made significant 
efforts to address landowner concerns where these concerns have been made known 
to Enbridge.  (Id. at 10) 

 
Regarding tree damage, Mr. McKay testified that if the trees were nursery stock 

planted for ornamental purposes, Enbridge has offered, depending on the size of the 
tree, to either spade and remove them during construction and replant them in the 
Temporary Work Space ("TWS") after construction or pay for the trees to be replaced 
by a nursery.  If the trees are native growth, Enbridge has offered to provide timber or 
stumpage value for the trees.  He represents that typically, Enbridge and the landowner 
have been able to negotiate or estimate a fair value for trees.  (Enbridge Ex. 3 at 10) 

 
With respect to drain tile, Mr. McKay stated that Enbridge has entered into an 

Agricultural Impact Mitigation Agreement ("AIMA") with the Illinois Department of 
Agriculture, which, among other things, addresses when and how drain tile repairs will 
be made and includes a provision for addressing wet areas in the field, if any should 
occur, after construction has been completed.  He testified that this process has been 
explained to each landowner who has brought up his/her concern regarding drain tile.  
Further, he represents that Enbridge sent out the AIMA to each landowner when the 
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project was initiated and has included a copy of the AIMA with each written offer.  He 
also says landowner attorneys have been provided copies and in some cases, when 
requested, an additional copy was either delivered or mailed to landowners.  The 
bottom line, according to Mr. McKay, is that the contractor building the pipeline for 
Enbridge will be required to repair all damaged tile and in the event the repair does not 
hold, the repair will be done again until it is properly fixed.  (Enbridge Ex. 3 at 10-11) 

 
McKay also addressed water wells.  He testified that landowners with water wells 

within a reasonable distance of the construction zone have been offered pre- and post-
construction water-well testing for quality and quantity of water.  He said that a separate 
letter which makes this commitment is offered to the landowner.  Additionally, Mr. 
McKay stated that in some instances where the well is within or next to the construction 
zone, Enbridge has offered to replace the well or to connect the landowner to the county 
water system when feasible and pay the full cost of either option.  (Enbridge Ex. 3 at 11) 

 
With regard to driveways, Mr. McKay said that in certain cases, landowner 

driveways will be open cut for the pipeline construction. He testified that Enbridge has 
offered to provide alternate access during the construction period through the driveway 
and has offered to pay for the inconvenience caused by the pipeline construction.  (Id.) 

 
Mr. McKay also discussed fences for cattle and/or horses. He said some 

landowners have cattle or horses in the fields being crossed by the SAX pipeline, and 
that to protect the livestock, Enbridge has offered to fence the construction area so that 
livestock cannot enter the area.  If a crossing is required, Enbridge will provide a safe 
crossing area for the livestock.  (Enbridge Ex. 3 at 11-12) 

 
The fifth factor identified by Mr. Maple is whether further negotiations will likely 

prove fruitful in reaching negotiated settlements.  He testified that as of the filing of his 
rebuttal testimony, Enbridge had obtained 18 more easement agreements, meaning 
that eminent domain authority was needed for 130 tracts, rather than 148 tracts.  
(Enbridge Ex. 3 at 4)    He also testified, however, that this does not mean that eminent 
domain authority is not required.  He testified that the fact that in the four months since 
the filing of its Petition in July of 2013, Enbridge' continued negotiations for the 
necessary land rights on the then 148 parcels identified in Attachment A to the Petition 
had resulted in agreements as of the filing of his rebuttal testimony on only 18 additional 
tracts is further evidence in this regard.  Mr. McKay testified that if this pace were to 
continue, it would take close to three years before Enbridge would have all the 
necessary easements which would unduly delay the project.  He said even this pace is 
questionable because in all likelihood the additional easement agreements reached 
since the filing in July are among the "easier" agreements to achieve. (Enbridge Ex. 3 at 
12)  On cross-examination, Mr. McKay testified that the number of tracts for which 
eminent domain authority was needed has been reduced through negotiations to 127 
tracts. (Tr. at 116) 

 
Mr. McKay also claimed the fact that only 19 landowners along the route of the 

SAX pipeline project have intervened, and only 5 have filed testimony opposing 
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Enbridge Illinois' request for eminent domain authority, are themselves evidence that 
Enbridge has made reasonable attempts to acquire the outstanding land rights through 
the negotiation process, and that further attempts to acquire the necessary land rights 
without eminent domain authority cannot be expected to be successful.  (Enbridge Ex. 3 
at 5) 

 
V. ARGUMENTS AND CONCLUSIONS OF PARTIES 

 
The Commission observes that the descriptions and summaries of the Enbridge, 

Pliura Intervenors and Staff arguments and conclusions below are not intended to 
reflect the opinions of or determinations by the Commission unless otherwise indicated.   

 
The Commission also observes that descriptions and summaries of the testimony 

of the witnesses are contained above will not be repeated in detail here. 
 
As noted above, in lieu of briefs, a draft order was filed by Enbridge, along with 

its proposed “Analysis and Conclusion.” The “Position of the Commission Staff” was 
prepared by Staff and was included in the draft order filed by Enbridge. The proposed 
“Analysis and Conclusion” of Pliura Intervenors (“Pliura conclusions”) were also filed at 
that time. The draft order process superseded the filing of post-hearing briefs, and no 
post-hearing briefs were filed  

 
A. Enbridge Position 
 
As testified by Staff witness Mark Maple, to show that eminent domain authority 

is “necessary” and thus to obtain Commission approval to exercise such authority, the 
Commission has required that the public utility show that it has made reasonable 
attempts to acquire the outstanding land rights through negotiations, but that further 
attempts to acquire those rights are not expected to be successful. 

 
In evaluating whether a petitioner has made the required showing, in recent 

orders the Commission has considered a variety of factors including, but not limited to 
(1) the number and extent of contacts with landowners, (2) whether the utility has 
explained its offers of compensation, (3) whether the offers of compensation are 
comparable to offers made to similarly situated landowners, (4) whether the utility has 
made an effort to address landowner concerns, and (5) whether further negotiations will 
likely provide fruitful in reaching negotiated settlements.  Docket No. 13-0457, Order at 
3, 9-10.  Enbridge maintains, and has offered evidence intended to prove, that it meets 
each of these standards. (Enbridge RBOE at 4-5)  

 
Regarding the first factor – the number and extent of contacts with landowners – 

Enbridge argues that “the evidence that it has had numerous contacts with landowners 
by phone, mail, or personal visits to obtain the necessary easements is substantial.” 
(Draft order at 32) The evidence to which Enbridge refers is described at length above. 
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With respect to whether Enbridge has explained its offers of compensation to 
landowners, Enbridge urges the Commission to find the testimonies of Staff witness 
Mark Maple and of Enbridge witness John McKay to be persuasive.  The evidence to 
which Enbridge refers is described at length above. 

 
Factor three is whether the offers of compensation are comparable to offers 

made to similarly situated landowners.  Enbridge used market studies to confirm that 
the payments they had offered for permanent easements and temporary workspace 
agreements on the tracts that comprise the route of the SAX pipeline were calculated 
based on land market values that were fully supported by factual market data.  Second, 
Mr. McKay testified that Enbridge Illinois’ offers of compensation are computed in the 
same manner for each landowner.  According to Enbridge, the Commission should find 
that these efforts “demonstrate that Enbridge has undertaken efforts to ensure that its 
offers of compensation are comparable to offers made to similarly situated landowners.” 
(Id. at 33-34) 

 
As to the fourth factor, Enbridge argues that the evidence shows it has made 

efforts to address landowner concerns. The evidence to which Enbridge refers is 
described above. Among other things, Enbridge cites testimony from Mr. McKay about 
the company’s response to landowner concerns with respect to tree damage, drain tiles, 
water wells, driveways, and fencing. (Draft order at 34-35) 

 
Regarding the fifth factor, Enbridge argues that further negotiations are unlikely 

to prove fruitful in reaching negotiated settlements for easements for the remaining 127 
parcels. (Id.)  The evidence to which Enbridge refers in support of its conclusion is 
described at length above.  

 
According to Enbridge, the Commission should not find persuasive the 

arguments by the Pliura Intervenors concerning why eminent domain authority should 
be denied.  Enbridge states that Pliura Intervenors first argue that because negotiations 
had reduced the list of holdout landowners to 148 at the time the Petition was filed, and 
further reduced that number since the filing of the Petition to 127, there is no evidence 
to suggest that additional negotiations would not continue to reduce the number of 
holdouts. Enbridge witness John McKay testified that at this rate, at least three more 
years of negotiations would be required, and Enbridge must have the pipeline built and 
operating by mid-2015 to meet shipper commitments. (Draft order at 35, citing Enbridge 
Ex. 3 at 12; Enbridge RBOE at 7-8) 

 
Enbridge next states, “The Pliura Intervenors also complain that in determining 

its easement offers, Enbridge did not study the actual properties along the route of the 
SAX pipeline, apparently demanding that Enbridge make easement offers only after an 
appraisal for each property on the route.” Enbridge argues that the Commission has 
never required such a process, which likely would be expensive and time-consuming for 
both the utility and the landowner.  As both Mr. McKay and Mr. Batis testified, property-
specific appraisals are performed in connection with an eminent domain proceeding.  In 
Enbridge’s view, the land market study of Mr. Batis, a professional appraiser and 
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consultant, confirmed that Enbridge Illinois’ offers are in line with current market values. 
(Enbridge Ex. 1 at 14). 

  
According to Enbridge, Pliura Intervenors also “complain” that Enbridge did not 

attempt to calculate and compensate landowners for alleged damages to the remainder 
and alleged decreased value of the properties associated with the presence of the 
proposed pipeline.  Enbridge argues, “There is no evidence in the record from which the 
Commission could conclude that such damages exist.  To the contrary, on cross-
examination, both Mr. McKay and Mr. Batis testified that in their experience there are no 
such damages.” (Draft order at 36)   Enbridge further argues that landowners are 
protected because arguments for such damages are available in an eminent domain 
proceeding, and that the circuit courts are well-equipped to delve into such matters 
regarding a specific piece of property. (Id.; Enbridge RBOE at 3) 

 
In its certification Order in Docket 07-0446, the Commission stated that “[i]n the 

event Enbridge is still unable to obtain the necessary easement rights through the 
negotiation process,” it could “renew its request for authority to exercise eminent 
domain authority by filing a petition for such relief under Section 8-509 of the Public 
Utility Act and demonstrating that it has made reasonable attempts to obtain 
easements, through good faith negotiations, with respect to properties for which it is 
seeking eminent domain.”  Docket 07-0446, Order at 68.  In the current proceeding, 
Enbridge urges the Commission to conclude “that the conditions that it set for Enbridge 
to make a further request for authority to exercise eminent domain authority and to 
demonstrate that such authority should be granted have been met, and that such a 
grant is ‘necessary’ for the construction of the SAX pipeline under Section 8-509 of the 
Public Utility Act.” (Draft order at 36) 

 
B. Position of Pliura Intervenors 

 
According to Pliura Intervenors, Petitioner has again failed to demonstrate that 

the grant of eminent domain authority under Section 8-509 is warranted. (Pliura 
conclusions at 1; BOE at 10) 

 
In spite of Petitioner’s assertions in the 2007 proceeding that eminent domain 

authority was required because of intransigent landowners, the evidence clearly 
establishes that the additional negotiations the Commission required in the 2009 Order 
were, in fact, fruitful.  By the time the instant proceeding was filed, the list of hold-owner 
landowners had been reduced to 148.  (Pliura conclusions at 1; BOE at 11) 

 
Further, during the pendency of these proceedings, as negotiations apparently 

continued, Petitioner filed several updates of the status of its contacts with holdout 
landowners, and had reduced the number from 148 to 127.  Thus, Pliura Intervenors 
argue, what Petitioner characterized in its petition as “impasse” for which further 
negotiations would be “pointless” was incorrect.  They claim there is “no evidence to 
suggest that additional negotiations will not continue to reduce the number of holdouts.” 
(Pliura conclusions at 1; BOE at 12)  In their BOE, Pliura Intervenors argue that ongoing 
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negotiations continue to reduce the number of holdouts at a rate that would resolve the 
remaining disputes within six and a half months. (Pliura BOE at 5)  In its RBOE, 
Enbridge responds, and the Commission agrees, that Pliura Intervenors’ estimate, 
which first appeared in its BOE, is not supported by the record. (Enbridge RBOE at 7-8) 

 
Additionally, Piura Intervenors argue, “Petitioner has not presented sufficient 

evidence to support its contention that it has negotiated in good faith with each of the 
remaining landowners. Witness Batis testified in general terms as to how valuations 
were determined, he did not study the actual properties along the proposed route of this 
pipeline.” (Pliura conclusions at 1-2)   According to Piura Intervenors, many factors 
affect land valuation and a good number of those factors are property-specific. Further, 
Mr. Batis did not assess, with any specificity, whether there was decreased residual 
value of any of the involve properties as a result of the “stigma” associated with the 
presence of the proposed pipeline. There has been no attempt by Petitioner to calculate 
and compensate landowners for damages to the remainder.  Pliura Intervenors argue 
that such damages would be available in an eminent domain proceeding and should 
properly be taken into consideration when making reasonable good-faith offers prior to 
invoking eminent domain. (Pliura conclusions at 1-2; BOE at 11) 

 
Pliura Intervenors submit that Mr. McKay testified in “general terms” to the efforts 

by Petitioner to negotiate with the holdout landowners, but did not offer any testimony or 
documentary evidence to detail the status of negotiations on any specific property.  
Pliura Intervenors contend that there is no evidence “with respect to any given individual 
property as to the specific valuation, how that valuation was determined, the current 
offer, the current landowner demand (if any) and any attendant non-monetary issues 
raised by the landowner.” (Pliura conclusions at 2)  Pliura Intervenors argue that 
Petitioner asks the Commission to simply assume that its offers have been reasonable 
and that the landowner refusals have been unreasonable.  According to Pliura 
Intervenors, “Such an assumption cannot be made in the absence of evidence.  Further 
such an assumption is contradicted by the fact that ongoing negotiations continue to 
reduce the number of holdouts.” (Pliura conclusions at 1-2; BOE at 4-5; 11-12) 

 
In their BOE, Pliura Intervenors argue that they have identified a number of non-

monetary issues and that Enbridge has failed to identify those remaining non-monetary 
issues and how they are to be reasonably addressed. (Pliura BOE at 6, 12)  The 
Commission observes that Pliura Intervenors do not identify the “remaining non-
monetary issues” to which they refer.  Further, the non-monetary issues that were noted 
in Pliura Intevenors’ testimony were addressed in Enbridge testimony and they are also 
addressed at length in this Order below. 

 
In an argument first appearing in their BOE, Pliura Intervenors complain that 

given changes in the route and delays in proceeding with construction, some 
landowners had no opportunity to raise their objections to public necessity or the 
applicant’s fitness. (Id. at 7-9, 12-13)  This Commission agrees with Enbridge that this 
argument is not availing.  As noted by Enbridge, the record shows that there have not 
been any changes in the route of the pipeline on any tract for which eminent domain 
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authority is sought in this proceeding. (Enbridge RBOE at 10-11)  Further, the 
Commission’s rules regarding notice to tract owners have been met.  

 
In their BOE, Pliura Intervenors also stated that of 26 public comments posted on 

e-Docket, 25 of them oppose the application. (Pliura BOE at 8, 13)   
 
The Commission observes that these comments express concerns about the 

negotiation process, the adverse effects of possible leaks and spills, and other factors. 
The Commission wishes to emphasize that it appreciates the comments posted on e-
Docket and the time and effort expended by those who prepared and provided them.  
These comments have been considered by the Commission in this proceeding to the 
extent permitted by law. 

 
In their BOE, Pliura Intervenors raise questions about the enforceability of certain 

conditions imposed on Enbridge. They argue that a failure to fully comply with each 
condition should result in the forfeiture by Enbridge of this grant of Eminent Domain 
authority as to all 127 remaining tracts. (Pliura BOE at 6-7)  In response, Staff and 
Enbridge argue, and the Commission agrees, that the Public Utilities Act makes 
available a number of remedies for the enforcement of Commission orders, and that 
Pliura Intervenors’ suggestion should not be adopted. (Staff RBOE at 4-5; Enbridge 
RBOE at 10) 

 
Pliura Intervenors conclude, “Accordingly, the Commission [should] conclude … 

that the record does not support a finding that authorizing Petitioner ‘to take or damage 
private property in the manner provided for by the law of eminent domain’ is necessary 
for the construction of the pipeline.” (Pliura conclusions at 2; BOE at 13) 

 
Pliura Intervenors also filed what they called a “reply brief on exceptions.”  They 

admit, however, that the argument in their RBOE is not responsive to any argument 
made in the Staff or Enbridge BOEs. (Pliura RBOE at 2)  As such, the Pliura 
Intervenors’ RBOE fails to comply with Section 200.830(d) of the Commission’s Rules of 
Practice, which provides, “Parties and Staff shall not raise an argument in their [RBOEs] 
that is not responsive to any argument raised in any other party’s or Staff’s [BOE].”  
Accordingly, the portions of Pliura Intervenors’ RBOE to which Enbridge and Staff object 
will be given no further consideration. 

 
C. Staff Position 

 
Much of Staff’s position is set out in the testimony of Mr. Maple.  Descriptions of 

his testimony are set forth above and will not be repeated in detail here. 
 
It is Staff’s position, based upon recent Commission Orders, that Enbridge must 

present evidence sufficient for the Commission to conclude that authorizing Enbridge “to 
take or damage private property in the manner provided for by the law of eminent 
domain” is “necessary” for the construction of the pipeline.  That is, to obtain 
Commission approval to exercise eminent domain authority under Section 8-509, 
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Enbridge must show that it has made reasonable attempts to acquire the outstanding 
land rights through the negotiation process, but that further attempts to acquire the 
necessary land rights are not expected to be successful. (Staff Ex. 1.0 at 4) 

 
Mr. Maple testified that when faced with the issue of whether or not to grant 

eminent domain authority, the Commission in recent orders has generally considered a 
variety of factors, including but not limited to: (1) the number and extent of contacts with 
the landowners, (2) whether the utility has explained its offer of compensation, (3) 
whether the offers of compensation are comparable to offers made to similarly situated 
landowners, (4) whether the utility has made an effort to address landowner concerns, 
and (5) whether further negotiations will likely prove fruitful in reaching negotiated 
settlements.  (Staff Ex. 1.0 at 5, citing Order in Docket No. 13-0456)   

With respect to the first factor, Mr. Maple found that the number and extent of 
contacts with landowners was sufficient. Regarding the second factor, Mr. Maple 
testified that Enbridge had adequately explained its offer of compensation to 
landowners. As for the third factor, Mr. Maple testified that Enbridge Illinois’ offers of 
compensation were comparable to offers made to similarly situated landowners.   With 
respect to the fourth factor, Mr. Maple testified that Enbridge had made an effort to 
address landowner concerns.  Regarding the fifth factor, Mr. Maple testified that given 
the large number of holdouts and the length of time that has elapsed during the 
negotiation phase, “the situation is unlikely to change on a large scale absent the 
Commission granting Enbridge the right to exercise eminent domain.” (Staff Ex. 1.0 at 
5-9)  The analysis performed by Mr. Maple in reaching these conclusions is described 
above under “Staff Testimony.” (See also Staff RBOE at 3-5) 

 
Based upon Mr. Maple’s testimony and other evidence of record, “it is Staff’s 

position that Enbridge has met the requirements of Section 8-509 of the Act and 
accordingly, the Commission should approve Enbridge Illinois’ request for authority to 
exercise eminent domain pursuant to Section 8-509 of the Act.” (Position of Staff in draft 
order at 22; Staff RBOE at 3-5) 

 
VI. COMMISSION ANALYSIS AND CONCLUSIONS 
 

In Docket No. 07-0446, the Commission entered an Order granting a Certificate 
of Good Standing to Enbridge Pipelines whereby Enbridge was “authorized, pursuant to 
Section 15-401 of the Common Carrier By Pipeline Law, to construct, operate and 
maintain the proposed 36-inch pipeline as described in this order and to operate as a 
common carrier by pipeline within an area sixty feet wide and extending approximately 
170 miles along the route identified in Attachments A and B to the petition in Docket No. 
07-0446.” Docket 07-0446, Order at 70.  The pipeline route begins at the Enbridge 
Flanagan terminal in Livingston County. From there the route extends in a general 
southerly direction to a point of termination at the Patoka terminal and pipeline hub near 
Patoka, Illinois in Marion County.  The pipeline is sometimes referred to as the Southern 
Access Extension or “SAX” Pipeline. 
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The Order in Docket No. 07-0446 also found that “the proposed pipeline is 
necessary and should be constructed, to promote the security or convenience of the 
public, pursuant to Section 8-503 of the Public Utilities Act.” Id. at 68. 
 
 The Order also held that Enbridge Illinois’ “request under Section 8-509 of the 
PUA for authorization ‘to take or damage private property in the manner provided for by 
the law of eminent domain’ is not granted in this docket.”  It further found, “In the event 
Enbridge is still unable to obtain the necessary easement rights through the negotiation 
process, it can renew its request for authority to exercise eminent domain authority by 
filing a petition for such relief under Section 8-509 of the PUA and demonstrating that it 
has made reasonable attempts to obtain easements, through good-faith negotiations, 
with regard to the properties for which it is seeking eminent domain.” Id. 
 

In the current case, Enbridge seeks relief under Section 8-509 with respect to the 
parcels for which it still lacks easement rights.  If granted, such relief would allow the 
company to seek eminent domain in the courts in the manner provided for by the law of 
eminent domain.   

 
As noted above, Enbridge waited over four years after receiving a Certificate in 

Docket No. 07-0446 before filing its petition in the current case.  Enbridge attributes this 
delay, in part, to concerns over shipper interest.  

 
When the petition was filed, Enbridge lacked easements for 148 of the 679 tracts 

on the route.  At the time of the evidentiary hearing almost five months later, it still 
lacked easements for 127 tracts. 
 

Staff recommends approval of Enbridge’s “request for authority to exercise 
eminent domain pursuant to Section 8-509 of the Act.”   

 
Pliura Intervenors, who own 19 tracts, oppose the relief sought by Enbridge.  

Five of the Pliura Intervenors presented testimony.  
 

Section 8-509 provides, “When necessary for the construction of any alterations, 
additions, extensions or improvements ordered or authorized under Section 8-503 or 
12-218 of this Act, any public utility may enter upon, take or damage private property in 
the manner provided for by the law of eminent domain.” 
 

In its Order in Docket No. 13-0456, the Commission stated, on page 3: 
 

The Commission has found that under Section 8-509, prior to authorizing 
a utility to request eminent domain authority in circuit court, a utility must 
show that it made a reasonable attempt to acquire the property at issue. 
(See March 11, 2009 Order in Docket No. 06-0706 at 88)  The 
Commission has stated that it will evaluate whether AIC made a 
reasonable effort to negotiate for the easements it needs to construct the 
authorized transmission line.  In previous proceedings, the Commission 
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has relied upon five factors:  (1) the number and extent of contacts with 
the landowners, (2) whether the utility has explained its offer of 
compensation, (3) whether the offers of compensation are comparable to 
offers made to similarly situated landowners, (4) whether the utility has 
made an effort to address landowner concerns, and (5) whether further 
negotiations will likely prove fruitful. 

 
In the current case, Docket No. 13-0446, the Commission believes that these 

factors should be considered, among others, in determining whether the use of eminent 
domain is necessary. The Commission notes that consideration of these factors is 
complicated to some extent by the timing of the filing, which was made more than four 
years after the underlying Certificate was granted, following a resumption of 
negotiations.  
 

Regarding the first factor, the Commission agrees with Staff that the number, 
nature and extent of contacts with the landowners have been adequate.  The contacts 
with each landowner have been numerous and informative, and have taken several 
forms.  Many of the contacts were made after negotiations were “reopened.” 
 

The Commission also agrees with Staff that Enbridge had adequately explained 
its offer of compensation to landowners, and that the offers were comparable to offers 
made to similarly situated landowners.  Enbridge increased offers for easements to 
125% of fee value, and provided the difference of this increased payment to landowners 
who previously signed offer tenders.  Enbridge’s assertion that this percentage was 
higher than industry norms was not disputed.  The Commission also agrees with Staff 
that use by Enbridge of land market studies by an outside firm provided a reasonable 
basis for developing or checking the values used in formulating offers. There is no 
indication that the Commission has required actual parcel-specific appraisals in 
formulating offers.   
 

In its argument, Pliura Intervenors also take issue with Enbridge’s failure to 
consider decreased residual value resulting from the “stigma” associated with the 
pipeline or to compensate landowners for damages to the remainder.  The Commission 
observes that there is no evidence in the record to support this argument, and there is 
no indication that the Commission has required easement offers to include such 
damages in the past.  Whether such evidence should be considered by the circuit courts 
in a proceeding under the Eminent Domain Act is an issue not reached in this 
proceeding. 
 

With respect to the fourth factor, Staff witness Mr. Maple testified that Enbridge 
has made an effort to address landowner concerns.  He stated that Enbridge had made 
adjustments to the routing to avoid certain structures, land features, or wooded areas, 
sometimes at the request of landowners.  He further testified that Enbridge had signed 
an Agricultural Impact Mitigation Agreement with the Illinois Department of Agriculture, 
which specifies the steps that Enbridge will take on issues such as depth of soil 
coverage, preservation of topsoil, repairing drain tiles, and other common landowner 
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concerns.  In addition, Enbridge witness Mr. McKay provided examples of efforts made 
by the company in response to landowner concerns with respect to tree damage, drain 
tiles, water wells, driveways and fencing. 
 

Two of the Pliura Intervenors who testified expressed concerns that Enbridge 
would use the easement for more than one pipeline.  In response, Enbridge clarified 
that the new easement agreement form now allows for only one pipeline.  
 

As a condition of this Order, the Commission finds that any Section 8-509 relief 
granted herein does not authorize Enbridge to seek eminent domain to acquire 
easement rights for more than one line. 
 

Some of the testifying Pliura Intervenors briefly expressed concerns about spills, 
given previous spills on lines operated by Enbridge or its affiliates.  In response, 
Enbridge witness Mr. McKay stated that in the proceeding in Docket No. 12-0347, the 
Commission found that Enbridge had shown it had instituted or was in the process of 
instituting new practices and procedures as recommended by the National 
Transportation Safety Board designed to prevent a reoccurrence of the problems that 
were experienced.  On cross-examination in the current case, Mr. McKay stated that 
Enbridge’s response in Docket No. 12-0347 regarding the new practices and 
procedures designed to prevent a reoccurrence of the problems experienced in 
Marshall, Michigan, would apply to all Enbridge pipelines, not just the one in Docket No 
12-0347.  
 

As a condition of this Order, the Commission finds, with respect to any relief 
granted herein, that that these new practices and procedures referenced above shall be 
applicable to the line in the instant docket.  With respect to that line, Enbridge shall also 
implement all other upgrades and changes that were listed on pages 18-20 of the 
Commission’s Order in Docket No. 12-0347 and were imposed as conditions in that 
Order.  Staff witness Maple testified, and the Commission agrees, that the conditions 
relating to safety as were imposed on Enbridge Pipelines (FSP) L.L.C. in Docket No. 
12-0347 should be adhered to in the current case. (Tr. at 106-107)  As indicated in the 
Order in Docket No. 12-0347, Mr. Maple initially expressed serious concerns over the 
applicant’s ability to safely construct and operate the pipeline given pipeline spills in 
three states and the National Transportation Safety Board’s investigation report. 
 

One Pliura Intervenor, Mr. Kraft, expressed a concern that Enbridge will not allow 
him to be present to inspect Enbridge’s repairs to field drain tiles that he believes could 
be severed during construction.  Pliura Intervenor Mr. Killian also noted a concern about 
drain tiles being cut.  In response, Enbridge witness Mr. McKay explained how the AIMA 
addresses drain-tile issues.  With respect to being present to inspect drain tile repairs, 
Mr. McKay testified that Enbridge is willing to allow landowners or their representatives 
to be present, provided that they complete the necessary safety training to be in the 
construction zone, wear the applicable protective equipment and be accompanied by 
Enbridge representatives. 
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As a condition of this Order, the Commission finds that Enbridge shall allow Mr. 
Kraft or his representative to be present; shall give Mr. Kraft reasonable notice in 
advance; and shall schedule and conduct any necessary training in a manner 
reasonably convenient for Mr. Kraft or his representative. Also, with respect to those 
drain-tile issues, if the landowner wants to communicate directly with Enbridge 
personnel instead of just with contractors, Enbridge shall do so.  
 

Pliura Intervenor Mr. Korte expressed a concern about the pipeline’s proximity to 
the water supply.  Mr. Kraft stated a tertiary concern about possible contamination of the 
ground water he consumes from his well.  Enbridge witness McKay testified that 
Enbridge offers pre- and post-construction water testing for quality and quantity of 
water, and in instances where the well is within or next to the construction zone, has 
offered to replace the well or to connect the landowner to the county water system when 
feasible and pay the full cost of either option. 
 

As a condition of this Order, the Commission finds that Enbridge shall continue to 
make these offers available and shall proceed in a manner that avoids an interruption of 
water service to Mr. Korte and Mr. Kraft. 

 
Having reviewed the record, the Commission finds, subject to the conditions 

above, that Enbridge has made a reasonable effort to respond to landowner concerns  
 

With regard to the fifth factor -- whether further negotiations will likely prove 
fruitful -- Mr. Maple testified that given the large number of holdouts and the length of 
time that has elapsed during the negotiation phase, “the situation is unlikely to change 
on a large scale absent the Commission granting Enbridge the right to exercise eminent 
domain.” (Staff Ex. 1.0 at 9)  Among other things, Pliura Intervenors argue that the 
reduction in holdouts from 148 when the petition was filed, to 127 at the time of the 
evidentiary hearing approximately five months later, indicates that an impasse has not 
been reached. 
 

The Commission observes that negotiations have been going on for several 
years, and the Commission agrees with Staff that the situation is unlikely to change on a 
large scale unless Enbridge is granted the right to exercise eminent domain.  While 
some additional easements were obtained between the time the petition was filed and 
the date the hearing was held, the Commission finds that at such a pace – even 
assuming it were sustainable which the testimony suggests is unlikely -- it would take 
approximately two and a half more years before Enbridge would have all the necessary 
easements, which would unduly delay the project.  
  

In conclusion, the Commission finds, pursuant to Section 8-509 of the Act and 
subject to the conditions set forth above, that granting authority to Enbridge to proceed 
with eminent domain before the courts with respect to the remaining parcels is 
necessary for the construction of the line. 
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VII. FINDINGS AND ORDERING PARAGRAPHS 
 
The Commission, having considered the record herein, finds that: 
 
(1) the Commission has jurisdiction over the parties and subject matter in this 

proceeding; 

(2) the facts recited and conclusions reached in the prefatory portion of this 
Order hereinabove are adopted as findings of this order;  

(3) pursuant to Section 8-509 of the Act and subject to the conditions set forth 
above, the granting of authority to Enbridge to proceed with eminent 
domain before the courts with respect to the remaining parcels is 
necessary for the construction of the line.  

 
 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
subject to the conditions set forth above, Enbridge Pipelines (Illinois) L.L.C. is hereby 
authorized, pursuant to Section 8-509 of the Act, to seek, in accordance with the 
Eminent Domain Act, easement rights along the pipeline that was certificated in Docket 
No. 07-0446 with respect to those parcels listed in Attachment A to the petition that 
have not yet been acquired. 
 

IT IS FURTHER ORDERED that all motions and objections not expressly ruled 
upon in this proceeding are hereby deemed disposed of in a manner consistent with the 
determinations and ultimate conclusions contained herein. 
 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 

 
By order of the Commission this 29th day of April, 2014. 

 
 
 
 (SIGNED) DOUGLAS P. SCOTT 
 
 Chairman 
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