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BRIEF ON EXCEPTIONS OF THE CITIZENS UTILITY BOARD  

 

Now comes the Citizens Utility Board (“CUB”), by and through its attorney, to file this 

Reply Brief on Exceptions pursuant to the Rules of Practice of the Illinois Commerce 

Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code §200.830, and the April 23, 

2014 Proposed Order (“PO”) and April 24, 2014 Notice of the Administrative Law Judge 

(“ALJ”).  CUB takes two exceptions to the Proposed Order and suggests two technical 

corrections.   

This proceeding is to review Nicor Gas Company’s (“Nicor” or “the Company”) 

mandatory three-year Energy Efficiency Portfolio Standard Plan (the “Plan”).  Under the Public 

Utilities Act (the “PUA” or the “Act”), Nicor must seek Commission approval for program years 

4-6 for its gas Energy Efficiency Portfolio Standard (“EEPS”) programs.  220 ILCS 5/8-104.  

Nicor’s Plan presents a portfolio of gas energy efficiency programs, including programs 

administered in conjunction with the Illinois Department of Commerce and Economic 

Opportunity’s (“DCEO”), to achieve the statutory energy savings goals within the statutory 

spending screens. In order to fully capture all cost-effective savings available to the Company’s 

customers, and in order to ensure that the Company’s Plan comports with Illinois law and 
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Commission policy, the Commission should adopt the two Exceptions and two Technical 

Corrections CUB recommends below. 

EXCEPTION #1 TO SECTION V: PORTFOLIO FLEXIBILITY, COST-

EFFECTIVENESS, AND REPORTING 

 

The Proposed Order correctly recognizes the statutory requirement related to cost-

effectiveness, which is that the portfolio of programs must be cost-effective.  Proposed Order at 

35.  However, it adopts Staff’s recommendation to establish requirements related to Company 

flexibility in adding or changing programs over the life of the Plan that in effect imposes a 

requirement that each measure or program be cost-effective.  That is a more stringent standard 

than that which is required by the PUA or that which the Commission has adopted for other 

utilities. Increasing the cost-effectiveness requirement for Nicor’s EEPS programs will have  

negative consequences for ratepayers, contradicts previous Commission orders related to the 

EEPS plans, and is only supported by irrelevant previous Commission orders. 

The Company requests the flexibility to reallocate funding between programs, add or 

remove and programs, increase or decrease incentive amounts, and adjust or rebalance the 

portfolio in response to individual program performance or emerging market/technology 

opportunities.  Nicor Ex. 1.0 at 21-22.  In Nicor’s previous plan order in ICC Docket Number 

10-0562, the Commission adopted the parameters already established in other energy efficiency 

plan dockets and required the Companies to discuss with the Stakeholder Advisory Group 

(“SAG”) program changes including elimination or addition of programs or measures; shifts in 

budget that result in a 20% or greater change to any program’s budget; and ultimately required 

Commission approval to shift more than 10% of spending between residential and C&I sectors 

without Commission approval.  Final Order in ICC Docket No. 10-0562 at 43-44. 
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 Those parameters should be applied here to limit the flexibility the Company has to 

change its ICC-approved Plan.  CUB Ex. 2.0 at 10.  Unfettered flexibility would allow the 

Company to invest heavily in the cheapest programs at the expense of more expensive programs 

with longer and more significant savings. Id.   

Staff states that “utilities should be granted the flexibility to prudently respond to 

changing circumstances over the course of the Plan.”  Staff Ex. 1.0 at 16.  Staff specifies that this 

flexibility should only be exercised “in order to maximize cost-effectiveness and net economic 

benefits for ratepayers.”  Id.  At the heart of Staff’s recommendations is a wish for the 

Commission to establish the minimum cost-effectiveness requirement at the measure level, 

measured throughout the Plan period, despite Staff’s acknowledgement that both Section 8-

104(f)(5) of the Act and the Commission’s last Order for the Companies’ plan establish that the 

plan must be cost-effective only at the portfolio level.  CUB Initial Brief at 7.  Staff would, in 

essence, have any measure that dips below a 1.0 in cost-effectiveness terminated immediately 

unless the Companies could somehow demonstrate it fit into an exception.  Id.  This runs directly 

counter to the ICC’s most recent order on the subject of cost-effectiveness in ICC Docket 

Number 11-0341.  Id.   

A requirement that programs must pass the TRC at the measure level could lead utilities 

to overemphasize measures that garner short term, and perhaps small, savings over more 

comprehensive and long term programs that require time to develop. CUB Ex. 2.0 at 7-8.  

Applying the TRC test at the portfolio level insures that utilities do not have a bias towards 

measures that only generate savings in the current program year, but instead are able to offer a 

mix of programs, including measures with long lifetimes.  Id.  The PUA requires that EEPS 

programs “represent a diverse cross-section of opportunities for customers of all rate classes to 
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participate in,” in addition to passing the TRC at the portfolio level.  220 ILCS 5/8-104(f)(5).  

Programs intended for hard to reach customer segments, in particular, may not pass the TRC, 

especially in a program’s early stages.  CUB-City Ex. 2.0 at 17.  Some programs require time to 

become cost-effective, perhaps through customer education or market changes.  Id.  In the 

interim, even less than cost-effective programs can serve an important function by generating 

awareness of or interest in other programs.  Id.   Provided the entire portfolio passes the TRC, the 

Company can and should offer those cost-ineffective measures when appropriate.   

The Commission has already accepted a utility’s need to include cost-ineffective 

measures in ICC Docket No. 13-0495. The Commission found a “possible need” for ComEd to 

include “cost-ineffective measures within its programs,” and found that Staff’s proposed level of 

oversight is “not necessary nor is it administratively practical.” Final Order in ICC Docket No. 

13-0495 at 61.  Instead, the Commission adopted the same recommendations related to flexibility 

that were adopted in ICC Dockets 10-0570, 10-0564, and 10-0562, Nicor’s last plan docket.  The 

Commission should again reject Staff’s proposal to establish a measure-level cost-effectiveness 

criteria, and instead adopt the requirements related to Company flexibility that were adopted in 

the aforementioned dockets.  The Proposed Order should be modified at Pages 35-36 as stated 

below: 

Commission Analysis and Conclusion 

As an initial matter, the Commission reiterates that Section 8-104(f)(5) of 
the Act requires a utility’s entire portfolio to be cost-effective in order for 
the Commission to approve a Plan, and does not require every single 
measure or program to be cost-effective. However, it is expected that the 
Company will not eliminate careful consideration with respect to the 
addition of cost-ineffective measures during Plan implementation.  The 
Commission recognizes that the addition of cost-ineffective measures 
reduces net economic benefits for consumers.  The Commission notes 
that the Company is not planning to meet the unmodified statutory energy 
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savings goals and thus it does not make sense for the Company to 
promote energy efficiency measures that produce negative net benefits for 
ratepayers.  Thus, the Commission finds it reasonable for the Company to 
include explanations for any necessary cost-ineffective measures in its 
Revised Plan in its compliance filing.  The Commission agrees that 
reporting to the Commission TRC results for new measures in the 
Company’s quarterly reports is appropriate. 
The AG proposes that if the Company proposes a budget shift resulting in 
a 20% or greater variance from planned annual program budgets, a goal 
adjustment would be triggered.  Consistent with our findings in ICC Docket 
No. 13-0495, the Commission does not find this to be necessary because 
the Commission will be aware of large budget shifts through the 
Company’s reports to the Commission.  In addition, if the Company is 
indeed abusing its discretion, Staff or an Intervenor should bring this to the 
Commission’s attention.  The Commission believes that the AG’s proposal 
would serve to discourage the Company from shifting funding across 
programs in cases where it may be beneficial to consumers. 
The Commission recognizes that flexibility in Plan implementation is 
critical to the success of energy efficiency programs in Illinois.  The 
Commission also recognizes that any grant of flexibility should be followed 
by transparency and clear policy guidance concerning implementation in 
order to ensure the fruition of the policy objectives specified in the energy 
efficiency statute. Therefore, the Commission grants the Company’s 
request for flexibility in implementing its Plan, including the latitude to 
reallocate funding between energy efficiency programs, add or delete 
cost-effective energy efficiency measures, increase or decrease incentive 
amounts, adjust/rebalance the portfolio in response to individual program 
performance or emerging market/technology opportunities, and add 
additional cost-effective energy efficiency programs and measures, 
subject to Staff’s recommended requirements the parameters granted in 
Nicor’s last Plan docket, ICC Docket No. 10-0562: 
 

 Nicor must fully discuss with the SAG, prior to initiating the change, any 
shift in the budget that results in a 20% or greater change to any 
program’s budget, or that eliminates or adds a program.  

 Nicor Gas cannot shift more than 10% of spending between residential 
and business sectors without Commission approval.  

 Nicor Gas cannot modify its plans such that it no longer meets the 
statutory requirements for allocations to the low income and state and 
local government markets.  
 

(1) The Company is directed to stay apprised of and respond prudently and 
reasonably to information concerning energy efficiency measure and 
program level cost-effectiveness while implementing its Plan to help 
ensure the Plan produces and maximizes the net benefits to Illinois 
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ratepayers envisioned by Section 8-104 of the Act and remains in 
compliance with all other statutory objectives.    
 

(2) The Company is directed to include a discussion of how it utilized the 
flexibility it was granted in its quarterly reports filed with the Commission in 
this docket.  The quarterly reports shall summarize program activities, 
implementation modifications, additions or discontinuations of specific 
energy efficiency measures or programs, spending and savings amounts 
compared to the Plan filing, how the Company responds to past 
evaluators’ recommendations and changes in the IL-TRM, NTG ratios, 
market research findings, and other relevant information the Company 
relies upon in making its decisions.  To the extent such changes 
significantly impact the portfolio and expected cost-effectiveness in the 
view of the Company, the Company shall also report revised projected 
program-level and portfolio-level TRC test cost-effectiveness results for 
the program year.  
 

(3) The Company is required to provide cost-effectiveness screening results 
in its quarterly reports filed with the Commission in this docket for new 
energy efficiency measures the Company adds to its Plan during 
implementation.  
 

(4) The Company shall explain in its quarterly reports filed with the 
Commission in this docket the extenuating circumstances for each new 
cost-ineffective measure Nicor Gas adds to its Plan after Commission 
approval and the extenuating circumstances surrounding exceeding the 
participation estimates included in the Plan for cost-ineffective measures. 
 
Additionally, the Commission grants the Company’s request to continue its 
existing reporting practices to the SAG involving program changes and 
budget shifts that were adopted in the Company’s first Plan filing, ICC 
Docket No. 10-0562.  Finally, to the extent the Company wishes to deviate 
from the Commission-approved Plan and discontinue offering a program 
jointly implemented with ComEd, the Commission requires Nicor Gas to 
petition the Commission to do so.  
 

EXCEPTION #2 TO SECTION V: ADJUSTABLE SAVINGS GOAL 

The Proposed Order adopts Nicor’s proposal for an Adjustable Savings Goal, which 

would inappropriately allow the Company to change annual goals anytime there is a change in 

Net to Gross (“NTG”) and Technical Reference Manual (“TRM”) values.  Nicor Ex. 1.0 at 31.  If 

approved, this request means that the Company can simply lower or raise its goals as new values 
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are put in place.  CUB Initial Brief at 2.  The Commission should not grant the Company an 

unfettered ability to lower savings goals.  Id.   

Nicor, just like any entity offering goal-centered energy efficiency programs, must 

always respond prudently to changes in the market, whether that change results from federal 

efficiency standards, an informative Evaluation, Measurement, and Verification (“EMV”) report, 

or a change in TRM values. CUB Initial Brief at 4.  Under the Adjustable Savings Goal proposal, 

Nicor would not have to respond to changes in the market or in evaluation results to meet the 

savings goals that will be approved by the Commission in this docket.  Id.  Nicor already has 

flexibility in budgeting from one program year to the next within this approved Plan.  This 

flexibility to adjust programs and budgets in response to market changes or new evaluation data 

adequately buffers the Company from an untoward degree of risk. Id.   

Nicor, along with other Illinois utilities, has consistently participated in the Stakeholder 

Advisory Group (“SAG”) in using the best data available in the TRM and in determining NTG 

values so that savings forecasts and results are as accurate as possible. Nicor Initial Brief at 5.  

There is no evidence in the record that Nicor will oppose updates to make the savings estimates 

for measures and program more accurate, even when that could lead to lower savings 

measurements.  Id.  The Commission should reject the Company’s request for an Adjustable 

Savings Goal and modify the Proposed Order at Pages 64-65 as stated below: 

Commission Analysis and Conclusion 

 The Commission notes that the IL-TRM and NTG values upon 

which adjustments to savings goals would be made are not set by the 

Company, but rather are values that were either provided by independent 

evaluators and the SAG/TAC, agreed-to by the parties or derived from a 

Commission-approved process.  The Commission notes that no evidence 

has been presented that the Company is not committed to energy 

efficiency or integrity in administering its Plan portfolio.  The Commission 
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also notes the issues that have been raised about the possible threats to 

the energy efficiency programs should this request be granted.   

The Commission agrees with Staff that it is critical that the most up-to-date 

information should be used when determining the values to deem for 

energy efficiency programs because accurate deemed values provide the 

Company with proper incentives for expending ratepayer funds efficiently. 

Adoption of the Company’s proposal can help reduce litigation in the 

context of the NTG Framework and IL-TRM Update Process and it will 

help ensure the deemed NTGR values and the IL-TRM reflect the best 

available and most up-to-date information, which should provide the 

Company with the proper incentives for expending ratepayer funds in a 

prudent manner. Absent adoption of the Company’s proposal, the 

Commission agrees with Staff that the Company will have an incentive to 

oppose updates to the IL-TRM and NTG ratio values that reduce savings 

attributable to energy efficiency measures as those updates would make it 

more challenging for the Company to meet the energy savings goals 

forecasted in the Plan filing which were based on the Commission-

approved IL-TRM in effect at the time the Plan was submitted. 

The Commission believes that it is appropriate to adopt the Company’s 

adjustable savings goal proposal, with the additional conditions identified 

by Staff related to flexibility and reporting and the NTG Framework.  The 

Commission directs the Company to file the spreadsheet that 

demonstrates the savings forecasted in the Revised Plan match the 

calculated savings in the spreadsheet listing all the measures with the 

associated IL-TRM measure codes and assumed IL-TRM input values, 

clearly identifying which inputs are subject to adjustment based on IL-TRM 

changes.  The spreadsheet should clearly identify the assumptions used 

for each energy efficiency measure, including the IL-TRM measure codes, 

participation estimates, TRC ratios, net present value of benefits from the 

measure, program, savings, NTG ratio, building type, and other relevant 

measure-level inputs needed to calculate the savings estimated by the IL-

TRM algorithm.   

The Commission directs the Company to file the revised spreadsheet 

containing the changes to NTG ratio values, IL-TRM input values, and 

energy savings goals in this docket no later than May 1 of each program 

year in advance of those values taking effect on June 1.   
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The Commission finds that the Company’s Adjustable Savings Goal 
proposal virtually eliminates all performance risk for Nicor Gas.  Even 
Staff, who support the proposal, note that this proposal would implement a 
“set it and forget it” approach.  The AG’s and CUB’s arguments regarding 
the Companies’ performance under the current approach are well-taken.  
At this time, the Commission finds that there is no reason to deviate from 
its current policy regarding savings goals.  Thus, the Commission rejects 
the Company’s Adjustable Savings Goal proposal. 

 

TECHNICAL CORRECTION #1 TO SECTION V: PORTFOLIO FLEXIBILITY, COST-

EFFECTIVENESS, AND REPORTING 

 The Proposed Order overall correctly captures CUB’s position on cost-effectiveness. 

However, it appears that there were several small typographical errors, which CUB has corrected 

below.  The Proposed Order should be modified as stated below on pages 33-34: 

As such, CUB maintains that Staff’s recommendations rest on irrelevant 

sections of the Act and previous Commission orders in unrelated dockets.  

They state that Staff turned to the Commission’s Final Order in ICC 

Docket No. 12-0132, a docket involving the energy efficiency plans of 

MidAmerican Energy, however CUB notes MidAmerican Energy is based 

in Iowa and serves a relatively small number of customers in Illinois along 

the border between the two states whose energy efficiency programs are 

not governed by Section 8-104.  Instead, MidAmerican Energy’s programs 

are governed by Section 8-408, that holds different requirements for cost-

effectiveness and calls for individual “programs” to be cost-effective.  CUB 

also noted that Staff also cited to one Commission finding from ICC 

Docket No. 12-0544, approving the 2013 Illinois Power Agency (“IPA”) 

Procurement Plan as an alternative legal theory.  In that case, the 

Commission addressed the procurement of specific energy efficiency 

measures and programs, which must be individually cost-effective under 

the IPA Act.  CUB agrees points to the fact that both of these legal 

theories proceedings are inapplicable to the case at hand and provide no 

support for Staff’s position.  

 

CUB found the Commission has already rejected Staff’s attempt to use a 

discussion on the cost-effectiveness of gas griddles as a basis for creating 

a cost-effectiveness standard for each individual energy efficiency 

measure within a program and a Plan: in ICC Docket No. 11-0341.  
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CUB sees where states that Staff is continually pushing for the standard 

for cost-effectiveness to be at the measure level, when the statute clearly 

shows the  criteria for cost-effectiveness is at the portfolio level;  and 

despite numerous past Commission orders that reinforce the same.  CUB 

states that Staff’s insistence on trying to push a policy that is inconsistent 

with the governing statute is a drain on the Companies’ utility companies’ 

and intervenors’ resource.  CUB believes that the Commission should 

reject Staff’s cost-effectiveness recommendations and reaffirm that as in 

previous EEPS dockets, the Commission declines to create cost-

effectiveness requirements beyond those in the Act.   

 

TECHNICAL CORRECTION #2 TO SECTION VIII: STAKEHOLDER ADVISORY 

GROUP SUBCOMMITTEES 

 

 The Proposed Order inadvertently placed a discussion of CUB’s position related to cost-

effectiveness in the “Stakeholder Advisory Group Subcommittee” section on page 67. The 

following description of CUB-City’s position with respect to cost-effectiveness should be moved 

to pages 33-34 of the Proposed Order, which falls under Section V of the Proposed Order labeled 

“Portfolio Flexibility, Cost-Effectiveness, and Reporting.”  Because this text should be moved 

(neither deleted nor added), it is double-underlined. 

 

CUB does not agree with Staff that the Commission should challenge the 

Act’s guidance related to cost-effectiveness, or contradict the many 

previous orders in which it has supported the Act’s guidance, but CUB 

shares Staff’s position regarding transparency. Participants in the SAG 

and intervenors in dockets related to Nicor and other utilities’ plans 

already discuss the values and merits, or lack thereof, of including cost-

ineffectiveness measures in a portfolio.    CUB did not see a basis to 

oppose additional discussions related to cost-effectiveness occurring in 

quarterly reports, provided the discussion is not framed around 

“extenuating circumstances,” as there is no legal definition of this term in 

the record or in the Act or previous Commission orders. 
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 The Proposed Order also inadvertently placed CUB’s position related to the On-Bill 

Financing (“OBF”) program in the “Stakeholder Advisory Group Subcommittee” section on 

page 67. The following description of CUB-City’s position with respect to the OBF program 

should be deleted, because it is already summarized on pages 71-73 of the Proposed Order, 

which falls under Section X of the Proposed Order labeled “On-Bill Financing.”   

 

Nicor states the Company has “engaged in, and will continue to engage in, 

significant efforts to provide information and education to customers about 

the many financing opportunities available to them.” Nicor goes on to 

describe the Company’s existing outreach and education efforts related to 

the OBF program and online marketing. CUB states the Company has 

provided no evidence regarding how, or whether contractors who promote 

and provide the EEPS program are also making customers aware of the 

OBF program. CUB notes that Nicor has only begun offering the OBF 

program to customers as of December 31, 2013.  CUB finds this is the 

perfect opportunity to discuss how best to integrate OBF and EEP 

programs. CUB Ex. 2.0 at 20.  Nothing could be more germane to the 

SAG than simple discussions of how to increase participation in and 

savings achieved through the EEP. 

 

CONCLUSION 

The Proposed Order should be modified according to the two exceptions and two 

technical corrections included herein and explained immediately above.   

Dated: April 30, 2014    Respectfully submitted,  

 
Kristin Munsch 

Director of Policy and Senior Attorney 

       CITIZENS UTILITY BOARD 

       309 W. Washington, Suite 800 

       Chicago, IL  60606 

       (312) 263-4282  

       kmunsch@citizensutilityboard.org 
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