
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AMCOR FLEXIBLES, INC.    : 

       : 

  Complainant,   : 

       : 

V.       : Docket No. 11-0033 

       : 

COMMONWEALTH EDISON COMPANY, : 

       : 

  Respondent.    : 

       : 
Complaint pursuant to Sections 9-250 and   : 
10-108 of the Illinois Public Utilities Act   : 
(220 ILCS 5/9-250 and 220 ILCS 5/10-1 08)  : 
and Section 200.170 of the Rules of Practice  : 
(83 Ill. Adm. Code 200.170).    : 
 

AMCOR’S SECOND AMENDED MOTION FOR A POST-ORDER 

STAY PENDING REHEARING 

 

 Amcor Flexibles, Inc.’s (“Amcor”) moves, pursuant to Section 190 of the Illinois 

Commerce Commission’s (“the “Commission”) Rules of Practice (83 Ill. Adm. Code § 200.190), 

for a Stay of the Commission’s Order of April 2, 2014 pending resolution of Amcor’s upcoming 

petition for rehearing, and in support thereof provides the following amended statement:  

Background 

1. Commonwealth Edison Company (“ComEd”) sought to back-charge Amcor for 

$62,190.07 because, it claimed, it had incorrectly programmed a “scaling factor” into Amcor’s 

electricity meter, allegedly causing the meter to report only one-third of Amcor’s electricity 

usage.  In response to ComEd’s threats to terminate Amcor’s service, Amcor filed an informal 

complaint on October 10, 2010.  The Commission determined that it could not resolve the 

dispute and closed the informal complaint on October 24, 2010.  It is undisputed that on the next 

day, October 25, 2010, ComEd threw the meter away, without informing Amcor of its intention 

to do so or, afterwards, informing Amcor that it had done so.   
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2. On January 11, 2011, Amcor filed a formal complaint to commence these 

proceedings. In these proceedings, Amcor has argued that: 

a. ComEd should be sanctioned for throwing the meter away, thus destroying the 

key piece of evidence in this Docket, in the middle of the parties’ dispute, and 

should not be allowed to present its testing evidence. 

b. It is undisputed that ComEd failed to conduct any post-installation test as required 

by the Commission’s Regulation 410.155 (83 Ill. Adm. Code §410.155).  

Therefore, pursuant to Commission Regulation 410.200(h)(1) (83 Ill. Adm. Code 

§ 200(h)(1)), ComEd is barred from adjusting Amcor’s bill. 

c. ComEd only checked part of the meter for accuracy.  It is undisputed that ComEd 

did not check to determine whether the meter was accurately reporting customer 

usage information when read until after ComEd removed the meter from service.  

ComEd therefore did not conduct an adequate accuracy test on the meter prior to 

installation, as required by Commission Regulation 410.160 (83 Ill. Adm. Code § 

410.160) and ComEd is barred from adjusting Amcor’s bill by Regulation 

410.200(h)(1). 

3. On July 31, 2012, the Administrative Law Judge denied Amcor’s Motion in Limine 

to exclude ComEd’s testing evidence as a sanction for destroying evidence.  On December 11, 

2013, the Administrative Law Judge proposed an Order denying Amcor’s complaint.  In 

response to Amcor’s Exceptions, the Administrative Law Judge made some non-substantive 

revisions to the Proposed Order.  The Commission then adopted the Proposed Order, as revised, 

without comment, on April 2, 2014.   

  



 3 

The Commission Should Stay the Effectiveness 

of its Order Pending Rehearing 

4. Amcor plans to petition for rehearing of the Commission’s Order. 

5. Under the Illinois Code of Civil Procedure, filing a petition for rehearing 

automatically stays enforcement of the judgment.  735 ILCS 5/2-1203(b).  While the Illinois 

Public Utilities Act and Commission Rules do not provide for a similar stay to occur 

automatically, the Commission should impose a similar stay because this proceeding has been 

analogous to civil litigation in almost all respects. 

6. Further, staying the effectiveness of the Order pending rehearing would preserve the 

status quo and would not unduly prejudice ComEd.  This dispute commenced in December 2009.  

During that time, Amcor has not paid the disputed charges.  Continuing the stay of ComEd’s 

collection proceedings for the additional time necessary to resolve Amcor’s petition for rehearing 

will not harm ComEd.  In contrast, if Amcor begins to pay the disputed charges, it is not clear 

that ComEd would voluntarily refund those payments should it ultimately lose  

7. Amcor also has a significant likelihood of success on the merits. For example, the 

Commission did not consider the merits of whether ComEd should have been barred from 

presenting its testing evidence as a sanction for destroying evidence.  The April 2, 2014, Order 

does not specifically mention the Motion in Limine, and the Commission apparently adopted the 

Administrative Law Judge’s position in the Bench Memo, which stated that Amcor should have 

made an interlocutory appeal at the time of the Administrative Law Judge’s original ruling 

pursuant to Commission Rule of Practice 200.520 (Ill. Adm. Code § 200.520).  This is clearly 

wrong because an interlocutory appeal is voluntary.  Consistent with Illinois Supreme Court Rule 

304 and F.R. Civ. P. 54, Commission Rule of Practice 520(a) provides in pertinent part that: 
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Any ruling by a Hearing Officer…may be reviewed by the Commission, but 

failure to seek immediate review shall not operate as a waiver of any 

objection to such ruling. 

 

(Emphasis added).  Therefore, Rule 520(a) specifically prohibits exactly what the Administrative 

Law Judge proposed (and the Commission adopted) in this Docket.  

8. Further, ComEd flouted the Commission’s Regulations by (a) failing to conduct any 

post-installation test at all, and (b) conducting a pre-installation test that did not even bother to 

measure what matters most—what the meter reports when read.  The Proposed Order, adopted 

by the Commission without comment, provides that there is absolutely no sanction whatsoever 

for ComEd’s decision to ignore  the Commission’s regulations.   

9. Finally, the Order of April 2, 2014 erroneously directs Amcor to make payments to 

ComEd, when during the period at issue in this Docket Amcor had in place an election under 

under ComEd’s Rider SBO/Single Billing Option, pursuant to which MidAmerican Energy 

Company (“MidAm”), Amcor’s alternative retail electric supplier, bills Amcor for both 

electricity supply and delivery services.  See Rider SBO, Ill. C.C. No. 10, Orig. Sheet No. 366.  

While this docket properly addressed ComEd because ComEd was providing the metering 

service and because it was ComEd who threatened to disconnect Amcor’s service (see Ill. C.C. 

No. 10, Orig. Sheet No. 372, which allows ComEd to disconnect a retail customer for 

nonpayment), the result is not properly an order for Amcor to pay ComEd, which may not bill 

Amcor directly.  As a result, Amcor has received demands for payment from both ComEd (made 

pursuant to the Order of April 2, 2014) and MidAm (made pursuant to its normal billing 

practices) for the same sum.  See Exhibit A. Any payment by Amcor should be made in 

accordance with the applicable supply contracts and tariff elections, and Amcor should not have 

to pay the same amount twice.  
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WHEREFORE, Amcor respectfully requests an Order staying the effectiveness of the 

Commission’s Order of April 2, 2014 pending resolution of Amcor’s petition for rehearing, and 

granting such further relief as the Commission deems proper. 

 

      AMCOR FLEXIBLES, INC. 

 

 

 

Date: April 29, 2014    By: _Paul G. Neilan________________ 

       One of its Attorneys 

Bradley Block     Paul Neilan 

Law Offices of Bradley Block  Law Offices of Paul G. Neilan, P.C. 

401 Huehl Road    33 North LaSalle Street 

Suite 2E     Suite 3400 

Northbrook, Illinois 60062   Chicago, Illinois 60602 

224-533-1075     312-580-5483 

224-533-1076 (fax)    312-674-7350 (fax) 

brad.block@bradblocklaw.com  pgneilan@energy.law.pro 
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