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STATE OF ILLINOIS 

 
      ILLINOIS COMMERCE COMMISSION 

 
  

Illinois Commerce Commission   ) 
 On Its Own Motion    ) 
       ) ICC Docket No. 13-0589 
vs.       ) 
       ) 
Commonwealth Edison Company   )  
Investigation Into Customer Refunds for  ) 
Payments Made Under Invalidated Riders ) 

 
INITIAL BRIEF ON THE SCOPE OF THIS PROCEEDING OF  

the PEOPLE OF THE STATE OF ILLINOIS  
and the CITIZENS UTILITY BOARD 

 
The People of the State of Illinois, ex rel. Attorney General Lisa Madigan (“AG” or “the 

People”) and the Citizens Utility Board (“CUB”) submit the following Reply Brief on the Scope 

of This Proceeding, pursuant to the schedule established by the Administrative Law Judge 

(“ALJ”) in this matter. 

I. INTRODUCTION  
 
Following filing of their Pre-Trial Memoranda on April 10, 2014, the parties in this 

proceeding filed their Initial Briefs on Scope on April 17, 2014.  The parties are largely in 

agreement about the basic scope of this docket: just as the Commission’s Order Commencing 

Investigation of October 23, 2013 stated at 1-2, this proceeding is “to determine whether, and to 

what extent, customers of Commonwealth Edison Company are entitled to refunds for payments 

made pursuant to Riders AMP and AMP-CA, the extent and amount of any refund, and the 

mechanism for awarding any refund.” 
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However, ComEd’s “defenses and offsets” outlined in its Pre-Trial Memorandum and 

again in its Initial Brief on Scope lie outside the scope of this proceeding and are wrong as 

matters of law and fact, and should be summarily disposed of1 by the Commission, as the People 

and CUB will discuss below.  

II. ISSUES OF AGREEMENT AMONG THE PARTIES 
 
There are two principal issues on which the parties seem to be in agreement as to what 

the scope of this proceeding includes.  First, as indicated on pages 13-14 of the AG/CUB Initial 

Brief on Scope, the People and CUB agree with ComEd2 and Staff3 that the extent or amount of 

any refund is an issue within the scope of this docket, and the Commission should hear evidence 

thereon.  This topic includes (1) the dates bounding Rider AMP collections subject to refund and 

(2) the methodology for calculating the refund, including the calculation of interest thereon.   

Finally, the People and CUB agree with ComEd4 and Staff5 that this docket should 

consider evidence on the appropriate mechanism for any refund.  The People and CUB agree 

specifically with Staff’s contentions on pages 12-13 of the Initial Brief on Scope that:  Section 9-

253 of the Public Utilities Act applies to the refund; the allocation of refunds to customer classes 

is within the scope of this docket; the issue of when customers should receive their refunds is 

within the scope of this docket; and the issue of how to treat residual refund amounts is within 

                                                
1 ComEd complains in its Initial Brief on Scope at page 2 that “[t]he Commission commits reversible error 

when it refuses to receive evidence properly proffered, unless the Appellate Court finds the evidence would not be 
controlling” and also states at footnote 3 that “[f]or the Commission to refuse to allow ComEd to offer its evidence 
on these subjects would be like a trial court granting summary judgment for a plaintiff and against a defendant on its 
defenses and counterclaim without considering all the relevant facts and documents.”  But the evidence proposed by 
ComEd as part of its “defenses and offsets” is, under applicable Appellate Court precedent and other governing law, 
not controlling and is outside the scope of this docket.  Thus, excluding that proposed evidence, akin to granting 
summary judgment against ComEd on ComEd’s proposed “defenses and offsets” arguments, is entirely appropriate. 

2 ComEd Initial Brief on Scope at 6. 
3 Staff Initial Brief on Scope at 6. 
4 ComEd Initial Brief on Scope at 9. 
5 Staff Initial Brief on Scope at 11. 
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the scope of this docket.  (The substantive positions of the People and CUB on these issues can 

be found in the Pre-Trial Memoranda of the People and CUB, and in the AG/CUB Initial Brief 

on Scope.) 

III. ADDITIONAL ISSUES UNDER DISPUTE IN THE INITIAL BRIEFS ON 
SCOPE 

A. Whether a Refund is Owed 
 
The People and CUB agree with Staff’s contention at page 2 of its Initial Brief on Scope 

that whether ComEd owes a refund of Rider AMP collections is a question of law.  The topic 

should not be resolved within this proceeding by entertaining evidence, as ComEd suggests at 

page 2 of its Initial Brief on Scope; rather, the Commission can and should draw a legal 

conclusion on the issue by considering applicable caselaw and provisions of the Public Utilities 

Act.  The People and CUB maintain, for reasons given on pages 5-13 of their Initial Brief on 

Scope, that applicable law requires ComEd to return a refund of Rider AMP collections in this 

proceeding. 

1. Both the Commission and Illinois Courts Have Affirmed 
Refunds as the Required Equitable Remedy After Court Reversals of 
Commission Orders. 
 

In its Response to the Motion in Limine at 12, its Pre-Trial Memorandum at 19, and in its 

Initial Brief on Scope at 3, ComEd has cited “well-established principles, including the filed rate 

doctrine and the prohibition on retroactive ratemaking” that purportedly limit the Commission’s 

authority to order a refund of Rider AMP collections in this proceeding.  The Commission 

should take note that ComEd has not once attempted to explain how the filed rate doctrine or the 

rule against retroactive ratemaking would counsel against a refund here.   That being said, 

Illinois law makes clear that ComEd’s reference to these legal theories is in error.  The Illinois 
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Supreme Court has held that once a rate order is set aside on appeal, the utility cannot continue 

to benefit from what has been determined to be unlawful portions of a rate increase.  Independent 

Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 104 (1987) (“IVI”).  In IVI, the 

Commission approved rates which the Supreme Court later set aside.  On remand, the 

Independent Voters of Illinois (hereafter the IVI), petitioned that all “overcharges” received by 

Bell under the invalid portions of the rate order be refunded to the utility's customers.  The 

Commission, circuit and appellate courts all ruled against the IVI (139 Ill.App.3d 957, 487 

N.E.2d 963), and the Illinois Supreme Court reversed that ruling.  

Like ComEd here, appellees Illinois Bell and the Commission in IVI relied upon the rule 

against retroactive ratemaking prohibited the awarding of refunds/reparations.  In Mandel 

Brothers, Inc. v. Chicago Tunnel Terminal Co., 2 Ill.2d 205, 209, 117 N.E.2d 774 (1954), the 

Court held that public utility rates that have been approved by the Commission, after a finding 

that they are just and reasonable, cannot be deemed “excessive” for the purposes of awarding 

reparations, even if that rate order is set aside upon judicial review.  The IVI Court, however, 

rejected the applicability of the Mandel ruling after a Court has ruled a rate to be unlawful: 

We consider that the IVI correctly states that Bell was not 
entitled to the full amount allowed under the 1971 rate order after 
portions of it were held invalid by this court. The judgment of a 
reviewing court is final when entered. ( Long v. City of New Boston 
(1982), 91 Ill.2d 456, 462, 64 Ill.Dec. 905, 440 N.E.2d 625; PSL 
Realty Co. v. Granite Investment Co. (1981), 86 Ill.2d 291, 304–
05, 56 Ill.Dec. 368, 427 N.E.2d 563.) The judgment is final upon 
all questions decided, and if the cause is remanded, the circuit 
court can take only such action that conforms to the judgment of 
the reviewing court. (PSL Realty Co. v. Granite Investment Co. 
(1981), 86 Ill.2d 291, 56 Ill.Dec. 368, 427 N.E.2d 563; see also 
Illinois Consolidated Telephone Co. v. Aircall Communications, 
Inc. (1981), 101 Ill.App.3d 767, 770, 57 Ill.Dec. 197, 428 N.E.2d 
747.) As such, this court's decision holding that certain expenses 
and deductions allowed in the rate order were improper was final. 
That portion of the rate order was invalid from the time this court 
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entered its judgment. The portion of the rates that was held to be 
erroneously set by the Commission*103 should be refunded to 
customers who paid them from the time of this court's previous 
decision until the new rates took effect January 1, 1974. To hold  
otherwise would allow Bell to continue collecting the unlawfully 
increased rate and benefiting from such, without a remedy to the 
customer, until the Commission conducts hearings and determines 
a new rate base.  

 
IVI, 117 Ill.2d at 102-103.  The IVI Court thus made clear that a utility cannot retain (and thereby 

benefit from) rates deemed invalid by a Court – as was the case when the ComEd I6 and 

Madigan7 Courts deemed Rider SMP/AMP unlawful  –  and that the amounts collected pursuant 

to the invalid rate orders must be refunded to customers.  

Like ComEd here, the Commission as appellee in the IVI case presented a version of the 

filed rate doctrine in defense of its order that had denied refunds on remand, arguing that a utility 

must adhere strictly to those terms of rate tariffs approved by the Commission under the Public 

Utilities Act, and forbids the utility from charging a rate other than the one on file.  The IVI 

Court rejected that arguments and distinguished the requirement that utility rates reflect the 

approved rate and the prospective nature of ratemaking from the situation before the Court, 

which involved consideration of rates in effect after a Court had ruled a rate invalid:   

The Commission argues these rates remain in effect even 
after this court holds that a portion is unlawful. The Act 
specifically authorizes the utility company to collect the rates 
during the pendency of an appeal, unless a stay or suspension is 
obtained. But once that rate order is set aside on appeal, the utility 
should not continue to benefit from what has been determined to 
be unlawful portions of a rate increase. Peoples Gas Light & Coke 
Co. v. Slattery (1939), 373 Ill. 31, 42, 25 N.E.2d 482, appeal 
dismissed sub nom.  Peoples Gas Light & Coke Co. v. Hart (1940), 
309 U.S. 634, 60 S.Ct. 724, 84 L.Ed. 991, made clear that this 
court may exercise its equitable powers when an appropriate 
remedy is not provided in the Act (see also Getto v. City of 

                                                
6 Commonwealth Edison Co. v. Illinois Commerce Comm’n, 937 N.E.2d 685 (2d Dist. Sep. 30, 2010). 
7 People ex rel. Madigan v. Illinois Commerce Comm’n, 2012 IL App (2d) 100024, 967 N.E.2d 863 (2d 

Dist. 2012) 
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Chicago (1979), 77 Ill.2d 346, 357, 33 Ill.Dec. 155, 396 N.E.2d 
544). The Act does not specifically provide a remedy for this 
situation, although it provides for a court to review the lawfulness 
and reasonableness of Commission proceedings (Ill.Rev.Stat.1971, 
ch. 111 2/3, par. 68).8 Too, the unavailability of a refund would 
force the consumer to pay a rate that has been held to be in excess 
of that established under proper criteria and would raise due 
process questions. Appeal of Granite State Electric Co. (1980), 120 
N.H. 536, 540, 421 A.2d 121, 123 (allowing refunds for the entire 
period that the rate order was in effect). 

 
 IVI, 117 Ill.2d at 103-104. (emphasis added).   The Court’s exercise of its inherent power to 

fashion an equitable remedy of a refund from the date of the reversal of a Commission Order was 

again affirmed in Hartigan v. Illinois Commerce Comm’n, 148 Ill.2d 1066 (1992) (cited in 

ComEd’s Initial Brief on Scope at 3).  In Hartigan, a case involving the issue of whether a 

refund could be ordered following the reversal of a Commission order calculating recoverable 

costs associated with the construction of a nuclear power plant, the Court re-affirmed the holding 

in IVI, again affirming the equitable remedy of refunds after a Commission Order has been 

invalidated.  Hartigan, 148 Ill.2d at 408-409.   

Finally, the IVI Court further elaborated on its rejection of the Commission’s argument 

that only the ICC can establish rates under the Act, and that it was prohibited from retroactively 

calculating a refund for ratepayers who had paid the unlawful rates:  

The applicable sections of the Act allowing for review of 
Commission proceedings provide that a court may determine the 
lawfulness or reasonableness of a rule, regulation, order or 
decision and may vacate, modify or otherwise hold an order 
invalid (Ill.Rev.Stat.1971, ch. 111 2/3, pars. 68, 71). The refund 
here is a result of a direct, statutorily authorized, review of the 
Commission order. This case was remanded to the Commission 
previously to correct the erroneous portion of the rates, not for 
original rate-making. (Mountain States Telephone & Telegraph 
Co. v. Public Utilities Comm’n (1972), 180 Colo. 74, 81, 502 P.2d 
945, 948.) The function of the courts in reviewing Commission 
proceedings would be meaningless if no remedy could be provided 

                                                
8 This reference is to the renamed Section 10-201 of the Public Utilities Act. 
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after the court holds that a Commission-approved rate order 
included allowance of improper expenses and deductions for the 
utility company. 

  
IVI, 117 Ill.2d at 105.  The IVI Court made clear that the Commission’s job upon remand 

of a rate order deemed unlawful, was not an exercise in “original ratemaking”, but rather “to 

correct the erroneous portion of the rates.”  Id.  Similarly, here, the Commisson’s role, 

notwithstanding ComEd’s arguments to the contrary, is not to examine the prudency or 

reasonableness of the AMI pilot expenses when fashioning a refund after a Court’s reversal 

(thereby engaging in “original ratemaking”), but rather to calculate the refund from the date of 

the Court’s order  invalidating the rate through the cessation of the rider surcharge.   ComEd’s 

claim that such an exercise is not permitted here is not supported by clear Illinois precedent.  

2. ComEd’s Claim That the People/CUB Waived Their Refund Claim Is 
Wrong as a Matter of Law and Not at Issue. 

 
ComEd notes on pages 4 and 7 of its Initial Brief on Scope that the Appellate Court, 

Second District rejected the People’s motion for an immediate refund of Rider AMP collections 

on February 8, 2011.  That fact is irrelevant here.  The Court did not simultaneously deny the 

People’s underlying challenge to Rider AMP; in fact, the Court did not give any reason for 

denying the People’s motion.  The Court went on to hold for the second time that Rider AMP 

was unlawful, on March 19, 2012 in the Madigan decision.  The Court also held in Madigan at ¶ 

25 that Docket Nos. 07-0566 and 09-0263 were a single proceeding (¶ 33) and that Riders SMP 

and AMP were “identical” (¶ 25).  Under IVI, the Court’s declaration on September 30, 2010 that 

Rider AMP was unlawful meant that any Rider AMP monies collected on or after that date must 

be refunded.  In no way, thus, can it be said that the Court was rejecting the possibility of a 

refund for ratepayers who had paid the unlawful rate. 
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ComEd also ominously suggests that the People “waiv[ed]” their argument that a refund 

under Rider AMP is owed because they did not mention it in briefing in the Docket No. 09-0263 

appeal before the Second District.  ComEd Initial Brief on Scope at 4.  However, as ComEd 

notes in the same paragraph, the People moved for a refund in that appellate proceeding before 

briefing, making their position clear in that appeal abundantly clear.  Likewise, both the 

Commission and the appellate court have specifically rejected the argument that a Court’s failure 

to reference the possibility of a refund after a rate has been ruled unlawful in an appellate 

decision impacts the right to a refund.  In Docket No. 07-0566 On Remand, the Commission 

explained how an appellate holding of rate unlawfulness triggers a refund, citing IVI: 

ComEd raises many arguments in support of its position 
that it would be inequitable to order a refund. Not one of these is 
convincing because ComEd focuses on ComEd, but the Court in 
both IVI and Hartigan II focused on ratepayers. It is ratepayers that 
lost the use of their money while paying the illegal rates. Because 
ratepayers are the harmed party, the Court has said that a refund is 
the difference between what ratepayers paid under the illegal rate 
and what they would have paid had the Commission set the rates 
properly in the first place. This is how the refund is calculated 
because this is what is required to make ratepayers whole.  

 
ICC Docket No. 07-0566 On Remand, Order at 43 (February 23, 2012).   

The Appellate Court in September of 2013 affirmed that conclusion, again citing to IVI: 

The Court held that ‘[t]he function of the courts in 
reviewing Commission proceedings would be meaningless if no 
remedy could be provided after the court holds that a Commission-
approved rate order included allowance of improper expenses and 
deductions for the utility.’  . . . [T]he [S]upreme [C]ourt held that, 
when a reviewing court issues a rate order, the Act prohibits a 
retrospective refund dating back to the rate order’s effective date; 
but the reviewing court’s equitable powers authorize a prospective 
refund from the date of reversal to the effective date of a new rate 
schedule.  [IVI] establishes the Commission’s authority to enter the 
Refund Order, directing ComEd to issue a refund for the refund 
period.  If we were to hold that the 2007 Rate Order remained in 
effect, despite its reversal, until the effective date of the 2010 Rate 
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Order, we would allow ComEd to have collected and benefitted 
from the unlawfully increased rate from September 30, 2010, when 
this Court issued its ruling in ComEd [I], to May 30, 2011, when 
new rates took effect.  [IVI] prohibits such a result.  

 
Commonwealth Edison Co. v. Illinois Commerce Comm’n, 2013 IL App (2d) 120334 (Sep. 27, 

2013) (ComEd II), at ¶¶ 48-49, citing IVI, 117 Ill.2d at 98-99, 105 (citations omitted).  Moreover, 

the Court emphasized that “[IVI] established that the Commission is not only authorized but 

required to grant a petition for a refund of the portion of Commission-approved rates that a 

reviewing court previously held to be erroneously set.”  Id. at ¶ 51.  ComEd’s Initial Brief on 

Scope ignores this seminal holding.9  Both the IVI and ComEd II rulings focus on the inequity 

that would result if a utility is permitted to continue to collect from ratepayers (without refund) 

an invalid rate following a court’s reversal.   

 It should be noted, too, that the appellate precedent ComEd cited at page 14 of its Pre-

Trial Memorandum to argue that the People’s omission constituted a waiver, Continental 

Casualty Co. v. Howard Hoffman & Assoc., 2011 IL App (1st) 100957, 955 N.E.2d 151(1st Dist. 

2011), relates to a waiver within a single appellate proceeding (“points not argued in opening 

brief are waived and shall not be raised in the reply brief, in oral argument, or on petition for 

rehearing” (citing Ill. S.Ct. R. 341(h)(7)), 955 N.E.2d at 170-171).  Here, the Docket No. 09-

0263 appeal before the Second District Appellate Court has concluded, and a new Commission-

initiated proceeding has begun, so it is not possible that the People have waived their right to 

argue for a refund in this proceeding.  In any event, both Staff and CUB are also arguing in this 

proceeding that ComEd owes a refund of Rider AMP collections. 

                                                
9 Similarly, Illinois Courts have repeatedly held that a reversal abrogates the lower court’s decree and leaves the 

cause as it stood prior to its entry, restoring the parties to their original positions.  In re Marriage of Lehr, 317 
Ill.App.3d 853, 740 N.E.2d 417 (1st Dist. 2000) (“Lehr”).  It is well-settled law that upon the reversal of a 
judgment, the party that received benefits is obliged to make restitution.  Buzz Barton & Associates v. Giannone, 
108 Ill.2d 373, 381-82, 483 N.E.2d 1271, 1275 (1985). As the Lehr Court noted, the Appellate Court “does not 
issue advisory opinions.”  Lehr, 317 Ill.App.3d at 859. 
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3. ComEd’s Attempt to Distinguish Court Reversals Based On Single-
Issue Ratemaking Prohibitions and Other Rate Order Reversals Is Wrong As 
a Matter of Law and Not at Issue.  
 

ComEd attempts to distinguish the clear IVI precedent on the matter of refunds owed 

post-Court reversal by asserting that there is nothing in the single-issue ratemaking doctrine – the 

basis for the Court’s reversal of Rider SMP/AMP in both the ComEd I  and Madigan decisions – 

“that , when a violation is found, the level of cost recovery automatically not only is too high, but 

is 100% invalid, as opposed to too low.”  ComEd Initial Brief on Scope at 4.  This argument, too, 

misses the mark.   

In fact, the Commission recently entered a refund order following the Appellate Court’s 

reversal of another infrastructure cost recovery rider, Rider ICR, for the Peoples Gas Light & 

Coke Company.  ICC Docket No. 09-0166, 09-0167, Order on Remand, June 27, 2012 at 3-5. 

That Order followed the Court’s reversal of a Commission order authorizing a rider that, just like 

Rider SMP/AMP, collected revenues covering a return of and on infrastructure investment 

related to Peoples Gas’s cast-iron main replacement program.  In People ex rel. Madigan v. 

Illinois Commerce Comm’n, 2011 IL App (1st) 100654 (Sep. 30, 2011),  the First District 

Appellate Court reversed the Commission’s approval of Rider ICR, citing the Court’s decision in 

ComEd I, finding that the Commission abused its discretion because the rider constituted single-

issue ratemaking.  Id. at ¶ 42.  Like both the ComEd I and Madigan opinions that are the basis 

for this proceeding, no specific reference was made in the Court’s Rider ICR opinion to a refund 

requirement.  Nevertheless, the Commission approved a $2.3 million refund for the period from 

the date of the Court’s opinion (September 30, 2011) through December 31, 2011 – the period 

during which ratepayers were assessed charges after Rider ICR was held unlawful.  ICC Docket 
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No. 09-0166, 09-0167, Order on Remand, June 27, 2012 at 3-5.  Peoples Gas, unlike ComEd 

here, promptly calculated the refund owed ratepayers from the date of the Court decision, and the 

Commission adopted its calculations, without offsets or claims that the revenues collected after 

the date of the Court’s opinion constituted reasonable and prudently incurred costs.  Id. 

Moreover, while ComEd focuses on the legal basis of the reversal as a way to reopen a 

full-blown review of the Company’s expenditures, the Commission’s Remand Order in Docket 

No. 07-0566 and the ComEd II Order demonstrate that ComEd’s attempt to distinguish IVI is in 

error.   In ComEd II, the Court summarized its holding as follows: 

We hold that …(2) allowing ComEd to introduce new 
evidence on actual costs during the refund period would have been 
improper retroactive ratemaking in that it would have required 
reopening the proceedings to all parties for evidence on actual 
costs and savings on the entire 2007 Rate Order, and therefore, the 
Commission properly determined that the refund should be the 
difference between the actual rates collected pursuant to the 2007 
Rate Order and the rates that would have been charged if they had 
been set in accordance with our views expressed in ComEd [I]; 

 
2013 Ill App (2d) 120334, ¶ 4.  The Court expanded this holding at paragraphs 64-69, where it 

expressly rejected the notion that ComEd was entitled to offer evidence that it was not, in fact, 

unjustly enriched because its actual expenses during the refund period exceeded the revenues 

collected.   The Court explained that the Commission was correct to reject ComEd’s argument 

that the reasonableness and prudence of its actual expenses were relevant.  The Court said: 

ComEd interprets this portion of Hartigan to mean that the 
utility’s actual cost increases should be taken into account when 
calculating the refund. We disagree. By stating that “the utility’s 
operating costs should already have been taken into account,” the 
Hartigan court was expressing that the revenue requirement 
formula accounts for a utility’s projected operating costs, not that 
actual costs should be determined later and factored into a refund. 
Allowing ComEd to introduce new evidence on actual costs 
incurred during the refund period would have been improper 
retroactive ratemaking, which would have required reopening the 
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proceedings to all parties for evidence on actual costs and savings 
on the entire 2007 Rate Order. The Commission properly 
calculated the refund as the difference between the actual revenues 
collected pursuant to the 2007 Rate Order and the revenues that 
would have been charged if the rates had been set in accordance 
with ComEd [I]. 

 
Id. at ¶ 68.   ComEd’s attempt to distinguish a Court ruling invalidating a rider based on single-

issue ratemaking vs. other reversals of Commission rate orders is nothing more than a thinly 

disguised invitation to the Commission to re-visit the reasonableness and prudency of the 

expenses collected under Rider AMP – an argument that the Illinois Appellate and Supreme 

courts (in IVI ) and the Commission specifically rejected.   ComEd’s argument also ignores the 

reasons why single-issue ratemaking is unlawful and why the revenues collected under riders 

deemed unlawful amount to unjust enrichment.  As the Court explained in ComEd: 

The rule against single-issue ratemaking makes it improper 
to consider in isolation changes in particular portions of a utility's 
revenue requirement. BPI II, 146 Ill.2d at 244, 166 Ill.Dec. 10, 585 
N.E.2d 1032. The rule ensures that the utility's revenue 
requirement is based on the utility's aggregate costs and the 
demand on the utility, rather than on certain specific costs related 
to a component of its operation. BPI II, 146 Ill.2d at 244, 166 
Ill.Dec. 10, 585 N.E.2d 1032. Often a change in one item of the 
revenue-requirement formula is offset by a corresponding change 
in another component of the formula. For instance, certain 
expenses for one aspect of a utility's business may be offset by 
savings in another area, thus removing the need for greater 
revenue. BPI II, 146 Ill.2d at 244, 166 Ill.Dec. 10, 585 N.E.2d 
1032; Finkl, 250 Ill.App.3d at 325, 189 Ill.Dec. 824, 620 N.E.2d 
1141. If rates are increased based solely on one factor, the 
ratemaking structure becomes distorted because there is no 
consideration of the changes to the other elements of the revenue 
formula, such as the operational savings from the improvements. 
BPI II, 146 Ill.2d at 244, 166 Ill.Dec. 10, 585 N.E.2d 1032. 
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ComEd I, 405 Ill.App.3d at 410.  The Court’s explanation as to why single-issue ratemaking is 

unlawful makes clear that such unlawful rider recoveries distort rates, and likely trigger rates that 

do not reflect actual, aggregate costs. 

ComEd further argues that the ComEd II ruling does not support the AG/CUB theory that 

refunds must be awarded after a Court rules a rate invalid, this time noting that the ComEd II 

decision involved an overstated rate base, rather than an unlawful rider.  ComEd Initial Brief on 

Scope at 5.  But this argument also fails.  In all of the cases cited involving the question of 

refunds after a Court’s invalidation of a Commission order, each Court affirmed the equitable 

remedy in the form of refunds.  Likewise, no Court attempted to distinguish the nature of the 

expenses or ratemaking mechanism used to unlawfully recover expenses when affirming the 

right to a refund.   

B. Burden of Proof 
 
Neither Staff nor ComEd listed in its respective Initial Brief on Scope the issue of the 

burden of proof in this docket, which ComEd raised in its Pre-Trial Memorandum at 12.  The 

Commission should resolve that issue as a matter of law consistent with this proceeding’s status 

as a Commission investigation under Section 9-250, as the People and CUB stated in their Initial 

Brief on Scope at 5. 

C. Accounting Treatment of Refund in Future Formula Rate Cases 
 
Finally, as the People and CUB stated in their Initial Brief on Scope at 14-15, this docket 

should consider whether any entries on ComEd’s books to record Rider AMP refunds must be 

eliminated in the calculation of future ComEd formula rates.  ComEd disagreed, in its Initial 

Brief on Scope at page 9, that this topic is properly within this proceeding, but allowed that 
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“ComEd reserves the right to offer evidence” on the topic if the People were to present evidence.  

The People and CUB urge the Commission to allow evidence on the issue. 

IV. COMED’S “DEFENSES AND OFFSETS” ARE OUTSIDE THE SCOPE OF 
THIS PROCEEDING. 

A. Any Claims That Refunds Should Be Reduced Because of the Commission’s 
Approval of a “Bridge Tariff” Are Wrong As a Matter of Law and Fact, and 
Outside of the Scope of this Proceeding. 

  
ComEd notes at page 7 of its Initial Brief on Scope that “on December 3, 2010, the 

Commission, when acting on the ‘Bridge Tariff’ petition, which went into effect as to January 

2011 bills, allowed the continued recovery of costs under the Rider AMP mechanism.”  ComEd 

makes the same observation on page 8 of its Initial Brief on Scope, arguing that the refund 

calculation period should end as of December 31, 2010, just before the effective date of the 

Bridge Tariff.   This evidence is irrelevant to the scope of this docket, however.   

As the People and CUB showed at pages 16-17 of their Initial Brief on Scope, citing 

ComEd’s Verified Petition for Special Permission in Docket No. 10-0597 and the Bridge Tariff 

pages themselves, the Commission’s decision in Docket No. 10-0597 allowed continued Rider 

AMP cost recovery only by omission; that is, it expressly removed certain AMI Pilot operating 

expenses from Rider AMP but said nothing about the continuation of Rider AMP to recover the 

remaining costs (a return of and on AMI Pilot plant).  Moreover, ComEd specifically informed 

the Commission that, under its Bridge Tariff, Rider AMP recoveries of and on AMI pilot plant 

would continue through the pendency of the 10-0467 rate case, with the Company specifically 

noting that unless it did so, such recoveries would not be permitted until after the relevant plant 

had been rate based.  ComEd Bridge Tariff Petition at 4-5, ¶ 6.   That Petition stated: 

Because a rate case can provide no means to recover the 
return of and on these investments prior to the new rates becoming 
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effective, the Bridge Tariff does not immediately suspend the 
collection of the carrying costs of ComEd’s invested assets under 
Rider AMP. Those costs will be collected subject to any refunds 
allowed by law until new base rates go into effect (when they end 
under Rider AMP’s own terms) or until the Commission addresses 
Rider AMP on remand.  

 

Docket No. 10-0597 Petition at 4-5, ¶ 6 (emphasis added).  The fact is that Rider AMP continued 

in January 2011 following the Commission’s approval of the Bridge Tariff.  Any attempt to use 

evidence to deem those Rider AMP collections as somehow not refundable because the Bridge 

Tariff moved other collections into Docket No. 10-0467 (ComEd’s 2010 general rate case) is 

wrong as a matter of fact and law and irrelevant to this docket.  Importantly, too, ComEd 

admitted in that Petition that those continued Rider AMP collections would be subject to refund 

– a position that the Company now disingenuously argues is mistaken.  Taking ComEd at its 

word, then, the Commission’s approval of Bridge Tariff permitted the transfer of certain AMI 

Pilot expense recovery from Rider AMP into the pending Section 9-201 rate case – nothing 

more.  Rider AMP continued and those collections remained subject to refund, as ComEd itself 

admitted at the time.   The People and CUB are not advocating that AMI Pilot expenses 

recovered through Docket No. 10-0467 should be refunded; they are only arguing that Rider 

AMP recoveries following the ComEd I decision should be refunded. 

ComEd further claims that AG/CUB should have sought a stay and appealed the Bridge 

Tariff if it indeed permitted Rider AMP to continue.  But this argument simply perpetuates the 

fallacy that the Bridge Tariff was the authorizing vehicle for continued Rider AMP collections.  

It was not.  As shown in Appendix A to this Brief, and as noted in the AG/CUB Initial Brief on 

Scope at page 17, the language of the Bridge Tariff simply approved the removal of certain 

expenses out of Rider AMP.  It did not include the terms of Rider AMP or the calculations that 
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created those surcharges.  It specifically and unlawfully left Rider AMP (as established by the 

October 30, 2009 tariff sheets shown in Appendix B attached to this Reply Brief on the Scope of 

this Proceeding) in place, with the exception of the expenses identified in the Bridge Tariff.  

Moreover, staying or reversing the Commission’s Docket No. 10-0597 order would have left 

more AMI Pilot expenses to be recovered through the unlawful Rider AMP. 

ComEd notes at page 8 of its Initial Brief on Scope, as it did in its Response to the 

People’s Motion in Limine at 16, that the People filed direct testimony in this proceeding on the 

topic of the Bridge Tariff.  The People’s expert witness, Michael Brosch, opined on this topic 

only because ComEd indicated in pre-testimony discovery responses that it intended to take a 

position that the Bridge Tariff reduced the amount of refundable Rider AMP collections below 

the amount indicated in its response to Staff data request ST 2.01.  The People and CUB believe 

that the topic of the Bridge Tariff is outside the scope of this docket and would be happy to 

withdraw that portion of the People’s direct testimony dealing with the topic. 

B. Any Claims That No Refund Should Occur Because the Expenses Incurred 
for the AMI Pilot Were Just, Reasonable and Prudent Are Wrong as a 
Matter of Law and Outside the Scope of this Proceeding. 

 
At page 6 of its Initial Brief on Scope, ComEd cites a First District appellate opinion 

citing Black’s Law Dictionary for the following definition of “unjust enrichment”: “the retention 

of a benefit conferred by another, without offering compensation, in circumstances where 

compensation is reasonably expected.”  As with its repeated citations in this proceeding of 

Archer-Daniels Midland Co. v. Illinois Commerce Comm’n, 293 Ill. App. 3d 459 (3d Dist. 1997) 

(equity requires a refund to be “prospective” from the date a rider is held unlawful), ComEd’s 

curious references only serve to strengthen the People’s position.   
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In fact, the First District’s definition of “unjust enrichment” suggests that ComEd should 

refund all Rider AMP collections from September 30, 2010.  Ratepayers have conferred the 

benefit of Rider AMP monies upon ComEd; ComEd has never offered compensation to 

ratepayers in the form of a refund – despite its acknowledgement of a refund obligation in its 

Bridge Tariff petition, as noted above; and ratepayers may reasonably expect compensation 

under the rule of IVI for all Rider AMP collections made after the Appellate Court held that rider 

unlawful.     

Yet, ComEd apparently attempts to argue on page 6 of its Initial Brief on Scope that it 

should be allowed to present evidence that because AMI Pilot costs were prudent and reasonable 

and benefited customers, ComEd has thus offered “compensation” to customers for Rider AMP 

collections, under the Black’s Law definition of unjust enrichment.  That logic fails for two 

reasons.  First, under the Rider AMP tariff sheets dated October 30, 2009 and attached as 

Appendix B to this Reply Brief on the Scope of this Proceeding, each year, the Commission 

must reconcile Rider AMP collections to “reasonably incurred expense and capital expenditure 

amounts.”10  But both of Docket Nos. 11-0459 and 12-0371, the reconciliation proceedings 

relating to ComEd’s Rider AMP collections for 2010 and 2011, have been continued generally, 

and no final orders have been issued.  Thus, the Commission has never reached a conclusion on 

the reasonableness of AMI Pilot expenses related to those Rider AMP collections.  As discussed 

below in Part IV.C and in the AG/CUB Initial Brief on Scope at 21-24, the AMI Pilot 

expenditures recovered through Rider AMP in 2011 and 2012 have not been deemed just and 

reasonable through alleged recovery in formula rate proceedings, due to the proscription of such 

recovery in Section 16-108.5(c) of the Public Utilities Act. 

                                                
10 See Appendix B, page 18 (Original Sheet No. 236.4). 
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Second, as noted earlier in this Brief, the Commission has specifically declined to assess 

justness and reasonableness in its Order approving a refund after the appellate court reversed its 

approval of Rider ICR – a rider that like Rider SMP/AMP, enabled the recovery of and on 

infrastructure investments that had already occurred.   That decision was consistent with the 

Illinois Appellate and Supreme Court rulings in IVI, Hartigan and ComEd II, wherein each Court 

acknowledged and affirmed the equitable remedy of refunds and, in the cases of IVI and ComEd 

II, specifically rejected the notion that calculated refunds should be offset by evaluations of 

justness and reasonableness of the expenses collected under the unlawful order.  

ComEd also cites the case of Business and Professional People for the Public Interest v. 

Illinois Commerce Comm’n, 146 Ill. 2d 175 (1991) (“BPI II”) as support for permitting an 

analysis of the justness and reasonableness of Rider AMP expenses in the instant docket.  That 

case, however, is inapposite to this case.  ComEd cites the BPI II case at page 5 of its Initial 

Brief on Scope for the proposition that “a finding of single issue ratemaking requires further 

analysis (including evidence) to determine whether or in what amount a refund may be owed.”  

But BPI II stands only for the proposition that, if the Commission has passed an accounting rule 

to determine a utility’s financial hardship, a remand may be appropriate for the Commission to 

apply such rule after a particular rate or charge is declared unlawful.  AG/CUB Initial Brief on 

Scope at 19.  The Court noted that the accounting rule “consider[s] only whether Edison suffered 

some significant adverse financial impact.”  Id.   Given that specific test, the Court instructed the 

Commission on remand to “determine the extent of this harm” and to develop a standard for 

determining the appropriate recovery of deferred charges.  Id.  The BPI II holding, thus, related 

to a specific, approved accounting rule reflecting a financing/rate synchronization procedure that 

measured actual financial hardship, and is inapposite to the Court’s reversal of a rider that 
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unlawfully recovered a return of and on AMI pilot investment – a ratemaking procedure not 

contemplated in established Commission accounting rules or Public Utilities Act provisions. 

 As a matter of law, BPI II is inapplicable to the Rider AMP refund issue, because no 

such accounting rule applies here.  Thus, contrary to ComEd’s contention, any inquiry into the 

facts surrounding ComEd’s AMI Pilot costs would be outside the scope of this docket. 

C. Any Claims That the Commission Already Refunded Portions of Rider AMP 
Revenues in Formula Rate Proceedings Are Wrong As A Matter of Law and 
Fact, and Outside the Scope of this Proceeding. 

 
At pages 6 and 9 of its Initial Brief on Scope, ComEd marshals the same incorrect 

argument regarding its $5.1 million combined revenue credit in Docket Nos. 12-0321 and 13-

0318 that it gave in its Response to the Motion in Limine at 6 and its Pre-Trial Memorandum at 

16-17.  As the People and CUB stated at pages 21-22 of their Initial Brief on Scope, ComEd’s 

approximately $4.7 million and $0.4 million revenue credits, respectively, shown on Appendix 

10 in each of those two formula rate dockets served only to comply with the portion of Section 

16-108.5(c) of the Public Utilities Act stating that if ComEd was recovering a particular portion 

of its costs through an “automatic adjustment clause” tariff at the effective date (October 27, 

2011) of the Energy Infrastructure Modernization Act  (“EIMA”), then it could subsequently 

choose to recover that cost either through the same automatic adjustment clause or through 

formula rate dockets, but not both.   

Because ComEd chose to continue recovering AMI Pilot costs in late 2011 through Rider 

AMP following the passage of EIMA, and before the inception of Docket No. 12-0321 on April 

30, 2012, Section 16-108.5(c) barred it from including AMI Pilot costs in its revenue 

requirement in formula rate update proceedings such as Docket Nos. 12-0321 and 13-0318.  

Contrary to ComEd’s claim in footnote 9 of its Initial Brief on Scope at page 5, the Commission 



 
 

20 
 

did not and could not have allowed ComEd to recover AMI Pilot costs in its revenue requirement 

in Docket Nos. 12-0321 and 13-0318, because that would have violated the plain language of 

Section 16-108.5(c).  The aforementioned $4.7 million and $0.4 million revenue credits served 

only to remove the corresponding AMI Pilot expenses from the Company’s revenue requirement 

for the 2011 and 2012 reconciliation years, in compliance with Section 16-108.5(c).  The 

statutory language is very clear.  Because the revenue credits cannot, as a matter of law, be 

deemed to be refunds of Rider AMP collections, any evidence ComEd might offer in this 

proceeding regarding those revenue credits would be outside the scope of this proceeding. 

D. Any Evidence that Rider AMP Collections Following the ComEd I Decision 
Were Reconciliations of Pre-ComEd I Rider AMP Collections Lies Outside 
the Scope of this Proceeding. 

 
ComEd suggests at page 8 of its Initial Brief on Scope that approximately $1.9 million of 

Rider AMP collections in 2011 and 2012 related to reconciliation of Rider AMP collections from 

before the ComEd I appellate decision on September 30, 2010, thus making that $1.9 million 

non-refundable.  However, ComEd does not point to any legal authority or even any principle of 

equity for the idea that collections made under an unlawful rider following that rider’s being 

declared unlawful are non-refundable if they are an attempt to collect monies that the utility 

should have collected but failed to prior to the declaration of unlawfulness.  Once a particular 

rate or rider is declared unlawful, IVI requires that ratepayers should be prospectively relieved 

from paying that rate or rider.  Thus, any evidence ComEd might attempt to introduce on this 

point would be irrelevant and outside the scope of this docket. 
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IV.   CONCLUSION 

For the foregoing reasons, the People and CUB respectfully request that the Commission 

limit the scope of this docket to the contested issues described above in Parts II and III of this 

Reply Brief on Scope, consistent with the Administrative Law Judge’s March 28, 2014 ruling on 

the People’s Motion in Limine and the AG/CUB Initial Brief on Scope, and order ComEd to 

refund $14,593,897 over a single month related to its Rider AMP collections from September 30, 

2010 until December 31, 2012. 
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