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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition for Approval of the 2014 IPA 
Procurement Plan pursuant to Section 
16-111.5(d)(4) of the Public Utilities Act. 

: 
: 
: 
: 
: 

No. 13-0546 (Rehearing) 

INITIAL BRIEF ON REHEARING OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits its Initial Brief on Rehearing in 

accordance with the Rules of Practice of the Illinois Commerce Commission (the “Commission” 

or the “ICC”) and the schedule established by the Administrative Law Judge (“ALJ”). 

I. INTRODUCTION 

In its final Order, the Commission rejected the Suppliers1 proposal to change the manner 

in which curtailments are implemented finding that the proposal would unnecessarily favor 

Suppliers and unfairly impose costs on eligible retail customers of ComEd and Ameren Illinois 

Company (“AIC”).2  The Commission concluded that the proposal was not in the public interest.  

Illinois Power Agency, ICC Docket No. 13-0546 (Final Order, December 18, 2013), at 180.   

Dissatisfied, the Suppliers sought Rehearing, requesting an additional opportunity to 

“present evidence to show … that neither their primary proposal nor their alternative proposal 

would harm utility customers and that each proposal would be in the public interest.”3  Their 

case has now been submitted, and it is markedly unpersuasive.  Contrary to the Suppliers’ 

assertions, the record on rehearing continues to prove that customers will be harmed by their 

                                                 
1  The term “Suppliers” refers to the list identifying the consortium of Renewables Suppliers (Renewables 

Suppliers’ Petition to Intervene (October 1, 2013), at 1.) 
2  Illinois Power Agency, ICC Docket No. 13-0546 (Final Order, December 18, 2013), at 180.   
3  Renewables Suppliers’ Application for Rehearing (January 21, 2014), at 2.  
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proposals and that established contracts will be improperly disturbed if the Suppliers’ primary 

curtailment proposal is approved.   

As explained below, the record shows that limiting curtailment to renewable energy 

credits (“RECs”) as proposed by the Suppliers is neither allowed nor contemplated under the 

Long Term Power Purchase Agreements (“LTPPAs”) between ComEd/AIC and the Suppliers.  

The Suppliers’ improper proposal to rewrite the LTPPAs is also illegal, and must be rejected.  

Moreover, the evidence overwhelmingly demonstrates that the Suppliers’ primary proposal – 

which Staff of the Commission (“Staff”), the Illinois Power Agency (“IPA”), ComEd, and AIC 

all oppose – would tangibly harm customers and is not in the public interest.   

For those reasons, the Commission should deny the Suppliers’ request and reconfirm the 

determination the Commission made in its final Order.   

II. THE SUPPLIERS’ PROPOSAL IS NOT PERMITTED UNDER THE TERMS OF 
THE LTPPAS 

In order to increase their revenues, the Suppliers propose that the Commission 

significantly modify the curtailment process such “that only the REC purchase portion of the 

LTPPAs, and not the energy component, should be curtailed.”4  This proposal must be rejected 

as it unlawfully violates the clear agreed-upon and Commission-approved terms of the LTPPAs 

and would impose an unreasonable burden on customers.  

A. The Suppliers’ Proposal Violates the Clear Terms of Their Contracts 

The agreements at issue are the product of the 2010 procurement plan considered in 

Docket No. 09-0373, wherein the Commission approved the IPA’s proposal to procure long-term 

                                                 
4 Suppliers’ Objections at 2; Illinois Power Agency, ICC Docket No. 09-0373 (Final Order, December 28, 

2009).  
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renewable energy resources by way of 20-year power purchase agreements known as LTPPAs.5  

The statutory basis for including the procurement of renewable energy resources in a 

procurement plan is Section 1-75(c) of the Illinois Power Agency Act (“IPA Act”), 20 ILCS 

3855/1-1 et seq., which establishes a statewide Renewable Portfolio Standard (“RPS”).6  That 

provision states that “procurement plans shall include cost-effective renewable energy 

resources,”7 and includes a schedule setting forth “the percentage of cost-effective renewable 

energy resources” to be acquired over time.8  But the RPS requirements are subject to an annual 

“cap” established in Section 1-75(c) wherein the total renewable energy resources to be acquired 

in any single year are to be “reduced by an amount necessary to limit the annual estimated 

average net increase due to the costs of these resources” paid by eligible retail customers to 

specified limits.9  As the IPA’s current Commission-approved Plan in this docket properly 

recognizes, curtailment of purchases under the LTPPAs will be necessary during the 2014-2015 

procurement year in order to respect this statutory rate impact cap.  

The terms of the LTPPAs at issue define that curtailment.  Those terms were openly and 

collaboratively developed in accordance with Section 16-111.5(e) of the Public Utilities Act by 

the IPA’s Procurement Administrator, NERA Economic Consulting, Inc. (“NERA”), in 

                                                 
5 Zahakaylo Dir., ComEd Ex. 1.0, 4:67-70.  Per the Commission’s Order in Docket No. 09-0373, each 

LTPPA is based on standardized terms, thus, for practical purposes the terms of each agreement at issue are virtually 
identical.  See The Illinois Power Agency’s Motion for Leave to File Supplemental Recommendations for the 
Procurement Plan, Appendix K, ICC Docket No. 09-0373 (Nov. 9, 2009). 

6 20 ILCS 3855/1-75(c); see also Zahakaylo Dir., ComEd Ex. 1.0 at 5:78-80. 
7 20 ILCS 3855/1-75(c). 
8 Id. 
9 Id. 
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consultation with the IPA, Staff of the Commission (“Staff”), the Procurement Monitor, and 

various interested parties, including the Suppliers and ComEd.10 

In particular, the LTPPA precisely defines the “product” being purchased and sold, and 

includes a detailed description of the manner in which the delivery amounts must be curtailed in 

the event the rate cap limitation is triggered.11  Specifically, in the event the rate cap is exceeded, 

the contract terms require the following process be followed: 

2) unless otherwise directed by the Illinois Commerce Commission or statute, 
Buyer shall reduce the quantity of Product purchased under all contracts for 
renewable energy resources that allow for pro-ration in this circumstance and that 
are effective and in force at the time by reducing proportionately for each contract 
the Annual Contract Quantity or similar contract term as required such that the 
amount of expenditures for Product are recoverable; and 3) Buyer will provide 
notice to Seller each time a change is made to the Annual Contract Quantity under 
this provision.  Each time Seller receives a notice from Buyer pursuant to clause 
(3) of the preceding sentence, Seller shall have thirty (30) days thereafter to 
provide notice to Buyer of (a) its election to terminate this Agreement effective no 
later than 60 days after Seller’s notice to Buyer of such election; (b) its election to 
reduce permanently the Annual Contract Quantity to the reduced level contained 
in Buyer’s notice effective when the reduction is scheduled to take place; or (c) its 
election to accept the reduced Annual Contract Quantity contained in Buyer’s 
notice for that Delivery Year.  In the event that the Seller accepts the reduced 
Annual Contract Quantity contained in Buyer’s notice pursuant to clause (c) of 
the immediately preceding sentence, the Applicable Percentage shall be reduced 

                                                 
10 Section 16-111.5(e)(2) of the Public Utilities Act (“PUA”) specifies the process for development of 

procurement supply contracts, prohibits negotiation of the terms of those contracts by winning bidders, and requires 
bidders to agree to the terms of such contracts in advance of submitting bids: 

(2) Standard contract forms and credit terms and instruments. The procurement 
administrator, in consultation with the utilities, the Commission, and other interested parties and 
subject to Commission oversight, shall develop and provide standard contract forms for the 
supplier contracts that meet generally accepted industry practices. Standard credit terms and 
instruments that meet generally accepted industry practices shall be similarly developed. The 
procurement administrator shall make available to the Commission all written comments it 
receives on the contract forms, credit terms, or instruments. If the procurement administrator 
cannot reach agreement with the applicable electric utility as to the contract terms and conditions, 
the procurement administrator must notify the Commission of any disputed terms and the 
Commission shall resolve the dispute. The terms of the contracts shall not be subject to 
negotiation by winning bidders, and the bidders must agree to the terms of the contract in advance 
so that winning bids are selected solely on the basis of price. 

220 ILCS 5/16-111.5(e)(2). 
11 Sample Confirmation, at 5.  



 

5 

proportional to the reduction in the Annual Contract Quantity for that Delivery 
Year.  In the event that the Seller accepts the reduced Annual Contract Quantity 
contained in Buyer’s notice pursuant to clause (b) above, the Applicable 
Percentage shall be reduced proportional to the reduction in the Annual Contract 
Quantity.12 

And, the standard terms of each LTPPA clearly define the “Product” to be curtailed to 

include both the energy and the associated REC:  

“Product” means Illinois or Adjoining State Wind, Illinois or Adjoining State PV, 
Illinois or Adjoining State Other RER, Other State Wind, Other State PV or Other 
State Other RER, as indicated in this Confirmation, and includes both the energy 
and the associated REC.  Capacity is not included in the Product and Seller retains 
all rights and benefits from the capacity associated with the Generating Unit.13 

The law is well-established that the meaning of contract language must be ascertained by 

looking at the words used; a court or agency cannot interpret a contract in a way which is 

contrary to the plain and obvious meaning of those words.  J.M. Beals, Inc. v. Industrial Hard 

Chrome, Ltd., 194 Ill. App. 3d 744, 748 (1st Dist. 1990).  Nor can the clear terms of a contract be 

rewritten to provide a better bargain to suit one of the parties.  Cress v. Rec. Servs., Inc., 341 Ill. 

App. 3d 149, 187 (2nd Dist. 2003).  A party’s claim that it “intended” or “believed” the contract 

to mean something other than it plain language is absolutely barred by the parol evidence rule.  

See Air Safety, Inc. v. Teachers Realty Corp., 185 Ill. 2d 457, 462 (1999), citing Eichengreen v. 

Rollins, Inc., 325 Ill. App. 3d 517, 521(2001). 

Here, the plain language of the contracts call for the LTPPAs Annual Contract Quantity 

of “Product,” – that is, “both the energy and the associated REC” – to be “reduc[ed] 

proportionately” if the cost cap is exceeded.  The Suppliers’ proposal, however, would require 

the Commission to unlawfully delete some words (“both the energy and”), and add others to the 

LTPPAs (“and includes only the associated REC”). 

                                                 
12 Id at 8 (emphasis added). 
13 Id at 5 (emphasis added). 
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To the extent the Suppliers point to the “unless otherwise directed by the Illinois 

Commerce Commission or statute” language in item (2) of the Sample Confirmation quoted 

above and claim this somehow permits the Commission to modify the material terms of the 

LTPPAs, that position is untenable and would be illegal.  “The Commission only has those 

powers given it by the legislature through the Act.”  Business & Professional People for the 

Public Interest v. Illinois Commerce Comm'n, 136 Ill.2d 192, 201 (1989); see also People ex rel. 

Ryan v. Illinois Commerce Comm'n, 298 Ill.App.3d 483, 487 (2nd Dist. 1998) (“The Commission 

derives its power from the statute and only has the authority that is expressly conferred upon 

it.”).  Nothing in the PUA or IPA Act authorizes the Commission to modify approved wholesale 

energy contracts between private parties after the fact. 

Further, such an argument would be contrary to the intent and scope of the statutory 

language, which is specifically directed to how a curtailment shall be implemented when there 

are multiple LTPPAs.14  The statement “unless otherwise directed by the Illinois Commerce 

Commission or statute,” establishes a contingency on how “Product” as a whole – e.g., energy 

and RECs – is to be reduced across multiple LTPPAs if the rate cap is triggered.  For instance, in 

the event the rate cap was triggered, instead of curtailing the LTPPAs to reduce Product on a pro 

rata basis, the Commission could elect to reduce Product within the highest-priced contracts first.  

Nowhere does the agreement authorize the Commission to redefine what constitutes “Product.”  

Rather, the term “Product” is defined separately from the provisions regarding curtailment, 

affording no discretion in interpreting the components that comprise the “Product.”  Had the 

                                                 
14 “2) unless otherwise directed by the Illinois Commerce Commission or statute, Buyer shall reduce the 

quantity of Product purchased under all contracts for renewable energy resources that allow for pro-ration in this 
circumstance and that are effective and in force at the time by reducing proportionately for each contract the Annual 
Contract Quantity or similar contract term as required such that the amount of expenditures for Product are 
recoverable; and ….”  Sample Confirmation, at 8. 
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parties intended to make the definition of “Product” susceptible to modification, the contract 

would have stated as much.  But it does not. 

B. The Suppliers’ Proposal is also Contrary to the Evidence Concerning 
the Intent of the LTPPA Curtailment Provisions  

While the Commission need not look any further than the agreement itself to decide the 

issue, numerous sources confirm that the LTPPA curtailment provisions apply to a bundled 

product.  First, as Mr. Zahakaylo explains in his testimony, during the time that the LTPPAs 

were being developed, it “was reiterated time and again that the LTPPAs were for a bundled 

product – both renewable energy and RECs.”15  This fact was confirmed over the course of 

numerous workshops, bidder information calls, and bidder information workshops.16  For 

instance, in explaining the curtailment provisions to bidders at the September 8, 2010 Bidder 

Information Session, bidders were informed that “[i]n the event Buyer cannot recover costs” the 

“annual contract quantity and applicable percentage [are] reduced on pro-rata basis.”17  Bidders 

were required to submit a single price for both energy and RECs; and, it was well-established 

that utilities would only make a single payment of energy and RECs upon delivery.18   And, in 

that same Bidder Information Session, bidders were told that “Product is for RECs and 

Renewable Energy.”19 

The Commission itself has endorsed this approach.  In Docket No. 09-0373, the 

Commission specifically stated that the Product to be curtailed includes both RECs and energy: 

Product Definition. All resources that qualify as renewable energy resources 
under Section 1-10 of the IPA Act are eligible to submit offers in this 

                                                 
15 Zahakaylo Dir., ComEd Ex. 1.0, 8:146-47. 
16 See, e.g. ComEd Exs. 1.01-1.09. 
17 ComEd Ex. 1.06 at p. 23 (emphasis added). 
18 Zahakaylo Dir., ComEd Ex. 1.0, 8:146-49. 
19 ComEd Ex. 1.06 at 9. 
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procurement event.  Sellers will specify an annual target Contract Quantity for 
energy plus the associated RECs that are expected to be provided on average in 
each delivery year (June through the following May). Seller will identify the 
specific generating unit or units that will be the source of the renewable energy 
and RECs. Capacity is not part of the product being purchased and will be 
discussed later. The seller’s price must include and take into account any relevant 
transmission interconnection costs as well as the scheduled lead times to 
accomplish any required transmission interconnection work.20 

In that same proceeding, the Commission also concluded that “The IPA’s proposal for the 

procurement process to be on a bundled basis, for both energy and the RECs generated from the 

project…will potentially benefit utility customers; the proposal should be approved for this 

Plan.”21  As the Commission correctly recognizes in its underlying Order in this Docket, there is 

no reasonable basis for the Commission to alter its decision in 09-0373.22 

C. The Risks of Curtailment Were Apparent When the Suppliers Bid 
and When the Parties Mutually Entered into the LTPPAs 

In approving the LTPPAs four years ago, both the IPA and the Commission appropriately 

recognized that over the course of these multi-decade contracts, the potential existed for the 

contract volumes to be greater than what could be supported by ComEd’s retained load.   This is 

precisely why the LTPPAs contained such curtailment provisions.  Public Act 096-0176, the 

statute authorizing municipal aggregation in Illinois, was signed into law more than a year prior 

to the time the Suppliers executed the LTPPAs at issue.  The Suppliers only had to look two 

states away to Ohio to see the potential impacts of municipal aggregation on utility load.23   

                                                 
20 The Illinois Power Agency’s Motion for Leave to File Supplemental Recommendations for the 

Procurement Plan, Appendix K (Nov. 9, 2009).  
21 Illinois Power Agency, ICC Docket No. 09-0373, (Final Order, December 28, 2009), at 117.  Illinois 

Power Agency, ICC Docket No. 13-0546, (Final Order, December 18, 2014), at 176. 
22 Illinois Power Agency, ICC Docket No. 13-0546, (Final Order, December 18, 2014), at 181(stating, “The 

Commission notes that pricing for curtailed RECs was previously addressed in Docket No. 09-0373 and finds there 
is not a sufficient basis for altering that decision based on the record in this proceeding.”) 

23 Zahakaylo Dir., ComEd Ex. 1.0, 10:190-93. 
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AIC-supplied customers.29  This is not just an extra layer of cost not appropriately borne by retail 

customers, it is imposing an added layer of cost on those customers for a risk they have already 

paid once to have the Suppliers bear.  The record is clear that ComEd and AIC customers have 

already paid a premium to the Suppliers to accept or manage this risk in the agreed-to fixed price 

contained in the LTPPAs.30  However, the Suppliers’ primary proposal would force customers to 

unnecessarily pay the relevant year’s energy price from the 2010 forward energy price curve, 

which the Suppliers do not dispute is higher than the day-ahead LMPs.  The contract terms 

should not be re-written now to force utility customers to pay a second time for this risk. 

The Suppliers’ primary proposal also makes bad business sense as it cuts against the 

integrity of the contracting process in Illinois procurements.31  As Mr. Zahakaylo explains, 

bidders submitted prices reflecting an expectation that the LTPPA provisions were non-

negotiable and that winning suppliers would bear the risks associated with those provisions.32  

Contrary to the Suppliers’ claims, those risks clearly included the risk of curtailment due to 

customer migration.33  Rewriting these provisions now would not only be fundamentally unfair 

to losing bidders who played according to the rules, but would also cause confusion and 

uncertainty for bidders in future requests for proposal (“RFP”) by sending a signal to the market 

that agreed upon terms and conditions may be disregarded after the fact.  This added uncertainty 

would ultimately cause additional harm to customers as bidders incorporate risk premiums into 

their bids to account for such uncertainty. 

                                                 
29 Zahakaylo Dir., ComEd Ex. 1.0, 13:254-56. 
30 Id at 15:288-16:307. 
31 Id at 14:270-71. 
32 Id at 14:270-73 
33 See, e.g. ComEd Ex. 1.10.  
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IV. CONCLUSION 

In sum, for the reasons stated in the record and herein, the Commission should reject the 

Suppliers’ proposal and make no amendment to the procurement plan as approved in its 

December 18, 2013 final Order.   
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