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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSIVE BRIEF ON SCOPE OF DOCKET 

 
 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to direction of the Administrative Law Judge (“ALJ”), respectfully submits its 

Responsive Brief on Scope of Docket (“Responsive Brief”) in the above-captioned 

matter. 

 

I. BACKGROUND 

Initial Briefs on the scope of this docket (“Brief”) were filed by Staff (“Staff Brief”), 

Commonwealth Edison Company (“ComEd Brief”), and the People of the State of Illinois 

by Attorney General Lisa Madigan (“AG”) and the Citizens Utility Board (“CUB”) jointly 

(“AG/CUB Brief”) on April 17, 2014.  The absence of a Staff response to positions or 
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arguments contained in the ComEd Brief or AG/CUB Brief should not be construed as 

agreement with those positions or arguments. 

 

II. ARGUMENT 

A. Summary of Scope of Proceeding 

All the parties agree that the scope of this Section 9-250 proceeding is set forth 

in the Commission’s Initiating Order.  The Commission initiated this proceeding to 

determine: (1) whether customers of ComEd are entitled to refunds for payments 

customers made under Riders AMP or AMP-CA, (2) the extent of any refund1, and (3) 

the mechanism for awarding any refund.  (Initiating Order, Docket No. 13-0598, October 

23, 2013, 1.) (Staff Brief, 2; AG/CUB Brief, 1; ComEd Brief, 1.) 

With regard to the first issue, Staff and AG/CUB agree that whether ComEd owes 

a refund, is a legal issue. (Staff Brief, 2-3; AG/CUB Brief, 5.) ComEd on the other hand, 

argues it is also a question of fact.  ComEd’s analysis is wrong. (ComEd Brief, 3 and 6-

7.)  With regard to the second issue, Staff, AG/CUB and ComEd, for different reasons, 

all agree that the extent/amount of the refund, is a question of both fact and law. (Staff 

Brief, 3; AG/CUB Brief, 13-14; ComEd Brief, 7-9.)  With regard to the third issue, Staff 

and AG/CUB agree that the refund mechanics is a question of fact and law. (Staff Brief, 

3; AG/CUB, 14-15.)  ComEd is clear that the third issue involves a question of fact but 

                                            
1 In its Brief, ComEd breaks the issue of the Extent of any Refund into two main points, the 
Refund Calculation Period (i.e. the period of excessive or illegal rates) and the Amount of the 
Refund. (ComEd Brief, 6-7.)  In Staff’s Brief, those two points are addressed as sub-issues of 
the Extent of any Refund.  The issue of Interest on the Refund is also addressed under the 
Extent of any Refund. (Staff Brief, 7-11.)  ComEd and AG/CUB agree that the issue of interest 
needs to be addressed. (AG/CUB Brief, 14; ComEd Brief, 9.) 
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does not indicate whether it also believes this involves a question of law. (ComEd Brief, 

9.) 

 

B. First Issue to be Addressed – Whether ComEd’s Customers are Owed 
a Refund. 

The first issue to be addressed in this docket is whether ComEd’s customers are 

entitled to refunds for payments customers made under Riders AMP or AMP-CA.  It is 

Staff’s position that ComEd continued to charge its customers a rate determined to be 

illegal by the Appellate Court after Rider AMP was found to be illegal by the Appellate 

Court, and that the Commission has the authority under Section 9-250 to order a refund. 

(Staff Brief, 3-4.)  This issue is a legal question. (Id. at 2.)  ComEd on the other hand 

argues that this issue is also a question of fact. ComEd argues that “[t]he facts matter.” 

(ComEd Brief, 3.)  ComEd’s factual and legal analysis is faulty and should be rejected 

for the following reasons. 

First, before addressing what ComEd sets forth in its factual analysis, its 

necessary to point out what ComEd does not address in its legal analysis.  ComEd’s 

legal analysis ignores the plain language of Section 9-250 which gives the Commission 

the authority to order ComEd to issue a refund for the charges collected through the 

illegal rate, Rider AMP.  Section 9-250 provides that: 

Whenever the Commission, after a hearing had upon its own motion or upon 
complaint, shall find that the rates or other charges, or classifications, or any of 
them, demanded, observed, charged or collected by any public utility for any 
service or product or commodity, or in connection therewith, or that the rules, 
regulations, contracts, or practices or any of them, affecting such rates or other 
charges, or classifications, or any of them, are unjust, unreasonable, 
discriminatory or preferential, or in any way in violation of any provisions of law, 
or that such rates or other charges or classifications are insufficient, the 
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Commission shall determine the just, reasonable or sufficient rates or other 
charges, classifications, rules, regulations, contracts or practices to be thereafter 
observed and in force, and shall fix the same by order as hereinafter provided. 
  
The Commission shall have power, upon a hearing, had upon its own motion or 
upon complaint, to investigate a single rate or other charge, classification, rule, 
regulation, contract or practice, or any number thereof, or the entire schedule or 
schedules of rates or other charges, classifications, rules, regulations, contracts 
and practices, or any thereof of any public utility, and to establish new rates or 
other charges, classifications, rules, regulations, contracts or practices or 
schedule or schedules, in lieu thereof. 

 

220 ILCS 5/9-250 (emphasis added).  Given that the Appellate Courts determined that 

Rider SMP/AMP was illegal single-issue ratemaking, ComEd, from the date of the first 

Appellate Court opinion (2007 Rate Case Appeal Decision), charged its customers a 

rate which was unjust, unreasonable and in violation of the Illinois Public Utilities Act 

(“PUA”).  Accordingly, the Commission under Section 9-250 has the authority to 

determine the just and reasonable rate or other charges and to fix the charging of an 

illegal rate by order and by establishing new rates or other charges (i.e., ordering a 

refund). 220 ILCS 5/9-250.  

Second, with respect to ComEd’s factual analysis, ComEd’s alleged facts that the 

costs collected through Rider AMP were prudent and reasonable, which Staff does not 

concede, cannot be considered in this proceeding.  If the Commission were to consider 

these alleged facts and determine that the costs were prudent and reasonable and then 

offset them against a refund it would be engaging in illegal retroactive ratemaking.  The 

sole legal question is:  Did ComEd charge a rate or charge which the Appellate Court 

determined to violate the law?  The answer is, unequivocally, yes.  As Staff discussed in 

its Brief, when the Commission applies a determination made by a Court which is the 

result of a statutorily-authorized review of a Commission Order, that is not retroactive 
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ratemaking.  Independent Voters of Illinois v. Illinois Commerce Comm‟n, 117 Ill. 2d 90, 

105 (1987) (“IVI”).  Accordingly, it would not be retroactive ratemaking for the 

Commission to order a refund in this Section 9-250 proceeding due to ComEd charging 

an illegal rate.  ComEd’s claims to the contrary should be rejected.  (ComEd Brief, 3.) 

Third, ComEd’s factual analysis argument that “[i]n the circumstances of this 

Docket, a refund cannot be ordered without consideration of equity and whether ComEd 

would be unjustly enriched by retaining the amount at issue, or whether customers 

would receive a windfall if this amount were required to be refunded, ..” (ComEd Brief, 

3) should be rejected.  Again, ComEd is in essence asking that the Commission make a 

rate making determination in this docket that the costs were prudent and reasonable 

and therefore must offset the amount charged through the illegal rate.  However that 

prudence and reasonableness determination based on the alleged facts would be a 

Commission determination, not a determination by the Court.  Unlike a determination by 

the Court, when the Commission makes a ratemaking determination, that Commission 

determination can only be applied prospectively given that “[t]he Commission is 

statutorily authorized to change rates and, because ratemaking is legislative in nature, 

rates can be changed only prospectively.” IVI at 104; Staff Brief, 3-4) Therefore, the 

Commission cannot apply a determination of prudence and reasonableness to offset a 

refund.   
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C. Second Issue to be Addressed – The Extent of any Refund 

The second issue to be addressed in this docket is the extent of any refund or 

the amount of the refund2.  The extent or amount of the refund depends upon: (1) the 

period of illegal rates, (2) the refund formula, and (3) interest on the refund.  Staff, 

AG/CUB and ComEd, for different reasons, all agree that the extent/amount of the 

refund, is a question of fact and law. (Staff Brief, 3; AG/CUB Brief, 13-14; ComEd Brief, 

7-9.) 

1. Period of Illegal or Excessive Rates 

With respect to the period of illegal rates, ComEd makes one legal argument and 

two factual arguments.  ComEd’s legal argument that March 19, 2012 starts the period 

of illegal rates rather than September 30, 2010, fails to consider that the ICC Rate Order 

which authorized Rider AMP was the earlier Rate Order (i.e., Docket No. 07-0566 which 

authorized Rider SMP that was shortly thereafter renamed by ComEd to Rider AMP), in 

which the first Appellate Court decision subsequently found the rider authorization to be 

illegal.  The Court held that “[t]he Commission’s use of two docket numbers in entering 

the authorization and implementation orders does not transform the rider recovery 

proceedings into two distinct cases.” People v. Illinois Commerce Comm’n, 2012 IL App 

(2d) 100024, ¶ 34. Further, the Court also found that for purposes of testing the validity 

of Rider AMP and Rider SMP under ratemaking principles, Rider AMP and Rider SMP 

are indistinguishable. Id., ¶ 48. 

                                            
2 The terms extent of refund and amount of refund are essentially the same.  In Staff’s Brief, 
Staff broke down issue of extent of any refund into three subparts, the period of illegal rates, the 
amount of refund and interest on the refund.  ComEd breaks down the extent of any refund into 
the refund calculation and the amount of refund. 
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ComEd’s “factual” argument that the Bridge Tariff authorized the continued 

recovery of costs through Rider AMP should also be rejected. (ComEd Brief, 7-8.)  

ComEd argues that any costs collected after the Bridge Tariff went into effect would not 

be collecting costs pursuant to the ICC Order that authorized Rider AMP. (Id.)  

However, ComEd ignores the fact that the cornerstone of ComEd’s Bridge Tariff was 

the Commission’s Final Order in Docket No. 07-0566 authorizing Rider AMP.  ComEd in 

its petition for special permission of the Bridge Tariff acknowledged that the September 

30, 2010 Appellate Court opinion, “reversed” the rider mechanism. (Docket No. 10-

0597, ComEd Petition, 3.)  For ComEd to now suggest that continued cost recovery 

under Rider AMP is now appropriate under the Bridge Tariff, even after the September 

30, 2010 Rider AMP reversal decision is illogical and should be rejected. 

The AG pointed out the same flaw with ComEd’s Bridge Tariff facts in its Motion 

In Limine.  The AG explained that the Bridge Tariff did not create new authority for Rider 

AMP recoveries as evidenced by the fact that ComEd’s verified petition did not request 

any new authority for the Bridge Tariff. (AG Motion In Limine, par. 16)  

Similar to how a determination by the Commission in this proceeding that certain 

costs were prudent and reasonable and therefore should offset any refund would be 

retroactive ratemaking, acceptance of ComEd’s other factual argument that the costs 

could have been charged through the formula rates, because ComEd reduced the 

formula rate by the amount collected through Rider AMP and therefore that amount 

should offset any refund amount, would also be retroactive ratemaking. In addition, it 

would be contrary to a specific provision of the Act.  ComEd fails to recognize that the 

Commission has already determined ComEd’s formula rates.  Once those rates are 
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determined by the Commission subject to the reconciliation required by law, the 

Commission cannot allow ComEd to surcharge its customers retroactively, if the rate 

was “too low” due to ComEd electing to not include in the rate costs it was collecting 

through a rider.   “Under the Act, once the Commission sets a rate, the utility may not 

surcharge its customers retroactively if that rate is later found to have been too low. 

(Business & Professional People II, 146 Ill.2d at 243, 166 Ill. Dec. 10, 585 N.E.2d 1032.) 

This is so because of the prospective, legislative nature of the Commission's ratemaking 

function. (Id.)” (People v. Illinois Commerce Commission, 148 Ill.2d 348, 412 (1992) 

(“Hartigan II”))  In addition, under Section 16-108.5(d) “[t]he Commission’s 

determinations of the prudence and reasonableness of the costs incurred for the 

applicable calendar year shall be final upon entry of the Commission’s order and shall 

not be subject to reopening, reexamination, or collateral attack in any other Commission 

proceeding, case, docket, order, rule or regulation, … “ 220 ILCS 5/16-108.5(d). 

 

2. Refund Formula 

With respect to the Refund Amount, ComEd takes issue with applying the refund 

formula set forth in IVI to this proceeding. (ComEd Brief, 4.)  As Staff set forth in its 

Brief, the formula to determine the refund amount is simple and is set forth in IVI.  IVI 

provides in plain simple language that the refund is “the difference between the original 

rates set … and the rates that would have been charged if they had been set in 

accordance with the views expressed in the previous decision ….” IVI, 117 Ill. 2d at 105.  

Under IVI, the “view[ ] expressed in the previous decision” is the Second District 

Appellate Court’s September 30, 2010, 2007 Rate Case Decision, conclusion that the 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1991203230
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1991203230
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Commission abused its discretion in approving Rider SMP because it constitutes 

improper single issue ratemaking that is not justified by any special circumstances. 

Commonwealth Edison Co., 405 Ill. App.3d at 420.  The Court found that to allow Rider 

SMP would be to improperly consider in isolation changes in a particular portion of a 

utility’s revenue requirement. Id., at 415.  Under IVI, the rates that would have been set 

in accordance with the views expressed in that September 30, 2010 decision is zero 

because the Appellate Court found that ComEd should not have been collecting any 

moneys from ratepayers pursuant to that rider.  Accordingly, under IVI the refund is the 

difference between the total amount charged under Rider AMP beginning September 

30, 2010 and zero.  Therefore under the IVI formula, the refund amount is the entire 

amount charged by ComEd under Rider AMP during the period of excessive or illegal 

rates (i.e., from September 30, 2010 until ComEd stopped charging customers under 

Rider AMP). (Staff Brief, 8-9.) 

Anticipating this argument against IVI’s holding by ComEd, the AG/CUB point out 

in their Brief the holding in IVI in no way limited the refund formula to Section 9-201 rate 

case orders.  They also point out that a recent Commission order for Peoples Gas Light 

and Coke Company, involving a decision by the Appellate Court that a rider, Rider ICR3, 

was unlawful single issue ratemaking, the Commission on Remand ordered a refund for 

the entire amount collected beginning on the date the rider was found illegal with no 

offset for claims by the utility that the costs collected were reasonable and prudent. 

(AG/CUB Brief, 8-9.) 

 

                                            
3 Rider ICR stands for Infrastructure Cost Recovery Rider. 
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3. Interest on the Refund 

Based upon prior case law and a plain reading of Section 9-253 of the PUA, 

interest is owed to ratepayers on the refund amount. (Staff Brief, 12.)  ComEd and 

AG/CUB state as well that interest is owed on any refund amount. (ComEd, 9; AG/CUB, 

14.)  This issue does not appear to be in dispute. 

 

D. Third Issue to be Addressed - Mechanism for Awarding any Refund. 

The third issue to be addressed in this docket is the mechanism for awarding any 

refund of which there are four sub-issues. (Staff Brief, 11-13.) One of the sub-issues 

involves a legal question while the others involve policy.  The four sub-issues are:  (1) 

whether Section 9-2534 applies to the refund, (2) the allocation of refunds to customer 

classes, (3) when customers should receive their refunds, and (4) what should be done 

with any residual refund amounts left over after customers have received their refunds. 

Id. With regard to the Refund Mechanism, Staff and AG/CUB appear to agree that the 

refund mechanics is a question of fact and law.  Both the AG/CUB and ComEd plan on 

submitting evidence responding to each other’s proposals on this subject.  Consistent 

with its Pre-Trial Memo with regard to the Refund Period (Staff Pre-Trial Memo, 21), 

Staff is open to considering any reasonable proposals made by the parties in this 

proceeding. 

 

                                            
4 Section 9-253 of the PUA requires that a utility set aside a portion of any refund owed for 
former customers to make claims. 
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E. Treatment of Refunds Ordered by the Commission. 

With regard to the treatment of refunds ordered by the Commission, ComEd 

questions whether the issue is within the scope of the Docket and basically suggests 

that it should be allowed to recover the costs of any refund arising from this proceeding 

in pending or future formula rate cases. (ComEd Brief, 9.)  This suggestion by ComEd 

that it should be allowed to recoup refunds paid to customers in pending or future rate 

proceedings should be rejected for a number of reasons.  First, if ComEd is allowed to 

recover back from ratepayers the refund paid to ratepayers, there is no point in ordering 

a refund in the first place. Second, the costs recovered through the formula rates must 

be reasonable. (“Within 45 days after the utility files its annual update of cost inputs to 

the performance-based formula rate, the Commission shall have the authority, either 

upon complaint or its own initiative, but with reasonable notice, to enter upon a hearing 

concerning the prudence and reasonableness of the costs incurred by the utility to be 

recovered during the applicable rate year that are reflected in the inputs to the 

performance-based formula rate derived from the utility's FERC Form 1. “) 220 ILCS 

5/16-108.5(d) (emphasis added.) Clearly, allowing refunds paid to customers as an 

allowable cost to be recovered in the future from ratepayers would not be reasonable.  

Third, allowing ComEd to recoup the costs collected through the illegal Rider AMP 

would be inconsistent with Section 16-108.5(j).  That section provides in part that 

“Nothing in this Section is intended to legislatively overturn the opinion issued in 

Commonwealth Edison Co. v. Ill. Commerce Comm'n, Nos. 2-08-0959, 2-08-1037, 2-

08-1137, 1-08-3008, 1-08-3030, 1-08-3054, 1-08-3313 cons. (Ill. App. Ct. 2d Dist. Sept. 

30, 2010). … “  The referenced opinion which is not to be overturned is the 2007 Rate 

Case Appeal Decision, which found Rider AMP to be illegal.  Therefore, allowing 
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ComEd to recover as a cost in formula rates, refunds paid to ratepayers representing 

amounts determined to be illegal by the 2007 Rate Case Appeal Decision beginning 

September 30, 2010 would be tantamount to overturning that opinion on the rider issue.  

The Commission’s Order in this proceeding should make clear that ComEd can never 

recoup the costs of any refund ordered by the Commission in this proceeding in any 

rate filings, past, current or future. 

 

III. CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JESSICA L. CARDONI 
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