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NOW COME the various landowner and farmer Intervenors in the above-referenced cause who 

throughout these proceedings have been jointly referred to for convenience purposes as “Pliura 

Intervenors”, by and through their attorneys, Thomas J. Pliura, and pursuant to the April 21, 

2014 Ruling of the Hon. Administrative Law Judge, respectfully offers the following Response 

to Applicant’s Motion to Strike Pliura Intervenors’ Reply Brief on Exceptions (RBOE).   

 Firstly, it must be noted that the underlying application for certificate in good standing 

for the construction of a 36-inch pipeline was filed in 2007 under ICC Docket 07-0446.  The 

instant proceeding, seeking Eminent domain authority to further the construction of said 36-inch 

pipeline was filed in 2013.  To give Pliura Intervenors just a single day to respond to Applicant’s 

motion to strike on this complex and important legal issue for a project that has been pending 

since 2007 is fundamentally unfair.  This expedited briefing schedule precludes the ability to 

exhaustively research and adequately brief the issues at hand.  Pliura Intervenors, therefore, 

respectfully object to the misplaced urgency suggested by this unilaterally imposed accelerated 

briefing schedule.  Notwithstanding said objection and without waiving same, Pliura Intervenors 

respectfully offer the following response.    

RBOE IS Responsive to Applicant’s BOE  

 Applicant incorrectly argues, beginning at paragraph 4 of its motion, that the RBOE filed 

by Pliura Intervenors should be stricken because it is not responsive to any issue raised in the 

BOE of Applicant or Staff.  But this position is untenable.  The RBOE does, in fact, address an 

issue created by Applicant’s BOE.  The RBOE does not seek to make a collateral attack on the 

Certificate in Good standing for the construction and operation of a 36-inch diameter pipeline 

granted in ICC Docket 07-0446.  The RBOE merely points out what is now obvious; Applicant 

received a Certificate to build a 36-inch diameter pipeline, nothing more and nothing less.   
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Applicant then filed the instant proceeding seeking eminent domain authority for the private 

taking of property to construct the approved 36-inch diameter pipeline.  Applicant intentionally, 

knowingly, wilfully, and fraudulently failed to inform the ICC when it filed the instant action 

that it no longer intends to build the certified 36-inch pipeline, but instead now plans 

construction of a 24-inch diameter pipeline on a similar but different route.  The Proposed Order 

again identified the pipeline as a 36-inch pipeline and even though Applicant knew it was no 

longer constructing a 36-inch diameter pipeline but was instead in the process of building a 24-

inch pipeline, it again intentionally, knowingly, wilfully, and fraudulently withheld this 

information from the Commission.  Applicant’s Brief on Exceptions continues to perpetrate this 

fraud upon the Commission and the public by changing the project from the approved 36-inch 

diameter pipeline, and specifically by Applicant’s willful failure to include within its BOE a 

proposed amendment correctly identifying the project as a 24-inch diameter pipeline.    Pliura 

Intervenors did not learn of the secret change, however, until they began receiving the 

“newsletter” attached as Exhibit A to the RBOE.  Respectfully, it is no coincidence that this 

document wasn’t released until after the proposed order was issues and after Pliura Intervenors 

and Staff had the opportunity to file their BOEs.  To suggest that the Commission rules preclude 

Pliura Intervenors from pointing out the willful omission in Applicant’s BOE is wholly 

disingenuous. Pliura Intervenors are of the opinion Applicant is attempting to perpetrate a fraud 

upon the Commission and the public. 

Fraud 

 Secondly, Applicant argues at paragraph 7 of its motion that, “[i]nasmuch as the Pliura 

Intervenors do not allege fraud, neither the Commission's nor the Appellate Court's decisions are 

open to attack in this proceeding”.  Respectfully, though Pliura Intervenors previously avoided 
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use of the incendiary term “fraud” in its RBOE,  but a finding that Applicant has committed a 

fraud against the Commission is not out-of-line here.  The mountain of 24-inch pipe depicted in 

the photographs at Exhibit B to the RBOE demonstrates that Applicant has been in the process of 

constructing and preparing to construct a 24-inch pipeline for quite some time.  Nevertheless, 

Applicant has wilfully omitted any admission to the Commission of the change to a 24-inch 

pipeline even through the filing of the pending motion to strike.  If the clandestine change to a 

24-inch pipeline was made prior to the filing of the current application, Applicant was obligated 

to so inform the Commission, rather than filing a false application claiming a 36-inch pipeline 

was being constructed.  If the change came later, at the very least, Applicant was obligated to 

correct the reference to a 36-inch pipeline in the Propose Order when it filed its BOE.    Its 

willful failure to do so could certainly be construed as a fraud against the Commission.   

Talty v. Commonwealth Edison 

 Finally, it must be noted that Applicant cites Talty v. Commonwealth Edison Co., 38 

Ill.App.3d 273 (3d Dist. 1976) for the proposition that it has the authority, “to size certificated 

facilities to meet changes in market conditions and circumstances”.  With all due respect, this 

position is an intentional mischaracterization of Talty.   

 In Talty,  “the issue before the court was whether the electric company could convert an 

existing 220KV electric transmission line to a 345KV line and replace existing towers with new 

towers under easements granting the company a perpetual right to construct, operate, use and 

maintain electric transmission lines (including towers and necessary fixtures).”  Talty, 38 

Ill.App.3d at 273.  The Court determined that, “the proposed replacement line and towers will 

not increase the burden on the underlying estate and will not interfere with the agricultural use of 

the premises.”  Talty, 38 Ill.App.3d at 276.  Further the Court noted, “[t]here was no limitation in 
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the easement on the size or the number of the electric transmission lines to be installed which 

was not difficult to do if the parties had any such intention.”  Talty, 38 Ill.App.3d at 276 

 Thus, Talty is an easement case.  It has nothing to do with the issue at hand:  Can 

Applicant obtain a Certificate in Good Standing authorizing the construction and operation of a 

36-inch diameter pipeline and then obtain authorization for Eminent Domain authority to 

construct a 24-inch pipeline? If there is any such authority, Applicant has failed to cite it.  It 

would appear we are now in unchartered waters. Almost all those involved,  the Commission, the 

Staff, landowners, counsel for Intervenors and others have used good faith during this 6+ year 

ordeal.    

Conclusion 

Applicant wilfully elected to omit from its BOE a correction to the size of the pipeline. 

Applicant was approved for a 36-inch diameter pipeline, but it is now actually constructing a 24-

inch diameter pipeline. Upon now being caught, Applicant seems to suggest we should all simply 

ignore the “elephant in the living room.” Pliura Intervenors’ RBOE properly addresses this issue 

as a direct response to Applicant’s BOE.  As such, Applicant’s motion to strike is without merit 

and should be denied.   

Respectfully submitted this 22
th

 day of April, 2014 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

       Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 
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(309) 962-2299 (Tel) 

(309) 962-4646 (Facsimile) 

e-mail: tom.pliura@zchart.com 
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PROOF OF SERVICE 

 

 The undersigned certifies that on this 22th day of April, 2014, he served a copy of the 

foregoing document together with copies of each Petition to Intervene upon the individuals on 

the attached service list, by electronic mail. 

Amy Back & Joel Kanvik 
Enbridge Energy Company, Inc. 
1409 Hammond Ave. 
Superior, WI 54880   
mailto:joel.kanvik@enbridge.com 
 
Bruce Stevenson, Corporate Secretary 
Enbridge Pipelines (Illinois) L.L.C. 
1100 Louisana St., Ste. 3300 
Houston, TX 77002-5217   
mailto:bruce.stevenson@enbridge.com 
 
Gerald Ambrose, Dale E. Thomas 
  & G. Darryl Reed 
Attys. for Petitioner  
Sidley Austin LLP  
One S. Dearborn  
Chicago, IL 60603   
mailto:gambrose@sidley.com 
mailto:dthomas@sidley.com 
mailto:gdreed@sidley.com 
 
Document Processor 
Enbridge Pipelines (Illinois) L.L.C. 
C T Corporation System 
208 S. LaSalle St. 
Chicago, IL 60604   
mailto:Fax: (312) 345-4343 
 
Mark Maple, Case Manager  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:mmaple@icc.illinois.gov 
 
John Feeley 
Office of General Counsel 
Illinois Commerce Commission, 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601   
mailto:jfeeley@icc.illinois.gov 
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James V. Olivero 
Office of General Counsel  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:jolivero@icc.illinois.gov 
 
Larry Jones 
Administrative Law Judge  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:ljones@icc.illinois.gov 
 
Mercer Turner,  

Law Office of Mercer Turner, P.C.  

202 N. Prospect, Ste. 202  

Bloomington, IL 61701  

E-Mail: mercerturner1@msn.com 

 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 
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