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STATE OF ILLINOIS 

 
      ILLINOIS COMMERCE COMMISSION 

 
  

Illinois Commerce Commission   ) 
 On Its Own Motion    ) 
       ) ICC Docket No. 13-0589 
vs.       ) 
       ) 
Commonwealth Edison Company   )  
Investigation Into Customer Refunds for  ) 
Payments Made Under Invalidated Riders ) 

 
INITIAL BRIEF ON THE SCOPE OF THIS PROCEEDING OF  

the PEOPLE OF THE STATE OF ILLINOIS  
and the CITIZENS UTILITY BOARD 

 
The People of the State of Illinois, ex rel. Attorney General Lisa Madigan (“AG” or “the 

People”) and the Citizens Utility Board (“CUB”) submit the following Initial Brief on the Scope 

of This Proceeding, pursuant to the schedule established by the Administrative Law Judge 

(“ALJ”) in this matter. 

I. INTRODUCTION AND STATEMENT OF THE CASE 

Following the Second District Appellate Court’s issuance of its Mandate in People ex rel. 

Madigan v. Illinois Commerce Comm’n, 2012 IL App (2d) 100024, 967 N.E.2d 863 (2d Dist. 

2012) (“Madigan”) on November 9, 2012, the Commission initiated this proceeding under 

Section 9-250 of the Public Utilities Act “to determine whether, and to what extent, customers of 

Commonwealth Edison Company are entitled to refunds for payments made pursuant to Riders 

AMP and AMP-CA, the extent and amount of any refund, and the mechanism for awarding any 

refund.”   Order Commencing Investigation of October 23, 2013.      
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The genesis of this case is ComEd’s petition in October 2007 for approval of its proposed 

Rider SMP, which would recover a return of and on “Smart Grid” plant, including advanced 

metering infrastructure (“AMI”) costs.  In its September 10, 2008 Order, the Commission 

approved Rider SMP for the limited purpose of recovering the costs associated with the 

Company’s AMI Pilot and instructed the Company to return to the Commission after stakeholder 

workshops to establish rates under the approved Rider SMP mechanism.  ICC Docket No. 07-

0566, Order of September 10, 2008 at 142, 236.  On October 9, 2008, ComEd filed its Rider 

SMP compliance tariff, renaming it “Rider AMP,” with an effective date of October 31, 2008.  

See AG Ex. 1.3.   

On appeal of the Commission’s September 10, 2008 Order, the People and CUB argued, 

inter alia, that the Commission’s approval of rider SMP was unlawful single-issue ratemaking 

and was not supported by substantial evidence.  The Illinois Appellate Court, Second District, 

agreed with the AG/CUB arguments in Commonwealth Edison Co. v. Illinois Comm. Comm’n, 

937 N.E.2d 685 (2d Dist. Sep. 30, 2010) (“ComEd”), holding that the rider “constituted unlawful 

single-issue ratemaking that is not justified by any special circumstances.”  Id. at 688. 

While the ComEd appeal was pending, and after completion of the stakeholder 

workshops, ComEd petitioned the Commission in Docket No. 09-0263 to implement the 

September 10, 2008 Order that authorized Rider SMP.  It sought approval to recover through the 

rider the costs of installing 141,000 AMI meters.  In its October 14, 2009 Order in Docket No. 

09-0263, the Commission authorized ComEd to recoup through the rider a return of and on the 

installed meters, as well as operational expenses associated with the AMI Pilot, and depreciation 

on replaced meters.  Under the approved rider tariff, ratepayers would be assessed monthly 
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surcharges beginning the second quarter of 2010 through year-end 2012 (and any reconciliation 

amounts occurring after that date).  ICC Docket No. 09-0263, ComEd Ex. 5.0 at 12. 

Following the Court’s issuance of the ComEd decision on September 30, 2010, ComEd 

filed a Verified Petition for Special Permission, dated October 18, 2010, to implement a “Bridge 

Tariff” proposing to: terminate recovery of AMI Pilot operating expenses through Rider AMP; 

authorize ComEd to include those operating expenses in its then-pending general rate case 

(Docket No. 10-0467); confirm the inclusion of AMI Pilot capital expenditures in Docket No. 

10-0467; and confirm that ComEd was correct to include in rate base in its rate case the 

remaining value of the assets, principally retired meters, included in the regulatory asset 

approved by the Commission in Docket No. 07-0566.  The Commission approved the Bridge 

Tariff in a letter dated December 3, 2010 in Docket No. 10-0597.  ComEd continued to collect a 

recovery of and on AMI plant through Rider AMP charges after the Bridge Tariff was approved.  

AG Ex. 1.0 at 8:180-185, 10:217-225; AG Ex. 1.7.  

The People and CUB appealed the Commission’s October 14, 2009 Order approving 

Rider AMP in Docket No. 09-0263, arguing that (1) principles of collateral estoppel and the law 

of the case barred ComEd and the Commission from re-litigating whether Rider SMP, now 

renamed Rider AMP, was improper single-issue ratemaking; and (2) even if the Court addressed 

the issue, the rider qualified as improper single-issue ratemaking under the Second District’s 

ComEd test.  The Second District Appellate Court in Madigan agreed with the AG/CUB 

arguments and reversed the Commission’s Docket No. 09-0263 implementation of Rider AMP.   

Madigan, ¶¶ 5, 52, 53.  The Court declared at ¶ 25 that “(t)he tariffs for Riders AMP and AMP-

CA that the Commission approved . . . confirm that these riders are identical to Rider SMP.” 
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The Madigan Court thus held that the doctrine of collateral estoppel applied and that 

ComEd and the Commission were barred from rearguing the issue of whether rider recovery is 

proper.  Id. at ¶ 29.  The Court also held at ¶ 33 that Docket No. 09-0263 was “part of the same 

proceedings” as Docket No. 07-0566, and so the law-of-the-case doctrine applied to “bind[] 

ComEd and the Commission on the questions of law decided in ComEd, including the legality of 

rider recovery.” Finally, the Court held at ¶¶ 48-49 that, because “[t]o allow . . . Rider AMP 

would be to improperly consider in isolation changes in a particular portion of a utility’s revenue 

requirement,” that rider was improper single-issue ratemaking.  Following the Supreme Court’s 

denial of Petitions for Leave to Appeal, the Appellate Court issued the Mandate of the Madigan 

decision and returned jurisdiction to the Commission in Docket No. 09-0263, on November 9, 

2012. 

II. THE APPELLATE COURT’S RIDER SMP/AMP DECISIONS DEFINE 
THE SCOPE OF THIS PROCEEDING. 

There are several contested issues relating to the scope of this proceeding: who bears the 

burden of proof; whether a refund is owed at all under applicable law; how evidence in the 

record should be used to calculate the amount of refund; and whether the mechanics of any 

refund may be considered.  The People and CUB will show that in this Commission 

investigation, they do not bear the burden of proof; applicable Illinois Supreme Court caselaw 

requires a refund; the methodology for calculating total refundable Rider AMP collections 

beginning September 30, 2010 is straightforward; and that the mechanics of a refund are 

properly within the ambit of the investigation. 
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A. Burden of Proof 

ComEd argues that the People and CUB “bear the burden of proof” in this proceeding, 

citing a 2004 Commission order stating that “[i]n a complaint proceeding before the 

Commission, the complainant bears the burden of proof.”  ComEd Pre-Trial Memorandum, page 

12, n. 9.  Yet ComEd admits elsewhere that “[t]his [d]ocket is an investigation by the 

Commission under Section 9-250 of the Public Utilities Act.”  Id . at 6.  This proceeding is 

plainly not a complaint proceeding, and the citation proffered by ComEd is inapposite.  Unlike 

Section 9-201 proceedings, where the burden of proof is placed upon the utility applying for a 

new rate, this investigation was initiated under the second paragraph of Section 9-250 (“[t]he 

Commission shall have power, upon a hearing, had upon its own motion or upon complaint, to 

investigate a single rate or other charge...”).  In fact, at a regular open meeting on February 14, 

2013, the Commission denied the motion of the People and CUB to initiate a remand proceeding 

in Docket No. 09-0263, and instead adopted ComEd’s proposal to open a new investigation.  See 

Order Commencing Investigation at 2.  As the Commission chose to initiate its own Section 9-

250 investigation, it is up to the Commission to investigate whether and to what extent a refund 

of Rider AMP collections would be just and reasonable. 

B. Whether a Refund is Owed Ratepayers 

Following the Second District Appellate Court’s reversal of ComEd’s Rider SMP/AMP 

in both the ComEd and Madigan cases, and as noted in the Commission’s Order Commencing 

Investigation in this proceeding, the first issue to be addressed in this investigation is whether a 

refund is owed ComEd’s customers.  Order Commencing Investigation at 1-2.  The issue of 

whether a Rider AMP refund is owed ratepayers is a question of law.  The Commission’s 

authority to order refunds is made clear by both (i) Illinois case law establishing refunds as 
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equitable remedies for unlawful Commission orders and (ii) the General Assembly’s enactment 

and the Supreme Court’s approval of the appellate review provisions of Section 10-201 of the 

Public Utilities Act and the investigative provisions of Section 9-250, the statutory basis for this 

investigation. 

1. Illinois Courts Have Established Commission-Issued Refunds as 
Equitable Remedies to Commission Orders Ruled Unlawful 

 
The Illinois Supreme Court has held that once a rate order is set aside on appeal, the 

utility cannot continue to benefit from what has been determined to be unlawful portions of a rate 

increase.  Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 104 (1987) 

(“IVI”).   IVI was an appeal of a Commission order that denied customer refunds following the 

Illinois Supreme Court’s reversal of a previous Commission order that approved rates for Illinois 

Bell Telephone Company (“Bell”) that the Court held had improperly included certain expenses 

and deductions. (Illinois Bell Telephone Co. v. Illinois Commerce Comm’n, 55 Ill.2d 461 

(1973).)  On remand, the Independent Voters of Illinois (“IVI”) petitioned that all “overcharges” 

received by Bell under the invalid portions of the rate order be refunded to the utility's 

customers. The Commission, circuit and appellate courts ruled against the IVI, and IVI appealed 

the decision to the Illinois Supreme Court.  

In the appeal, the Commission argued, inter alia, that a rate order should remain in effect 

after judicial reversal because of the comprehensive legislative scheme controlling utility rates – 

even after a court holds that a portion is unlawful.  The Illinois Supreme Court held, however, 

that once a Commission rate order is set aside on appeal, the utility should not continue to benefit 

from what has been determined to be unlawful portions of a rate increase. IVI, 117. Ill.2d at 104, 

citing Peoples Gas Light & Coke Co. v. Slattery, 373 Ill. 31, 42 (1939).   

As the Court noted in the seminal IVI case: 
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The portion of the rates that was held to be erroneously set by the 
Commission should be refunded to customers who paid them from 
the time of this court's previous decision until the new rates took 
effect… . To hold otherwise would allow Bell to continue 
collecting the unlawfully increased rate and benefiting from such, 
without a remedy to the customer, until the Commission conducts 
hearings and determines a new rate base. 

 

IVI, 117 Ill.2d at 102-103 (emphasis added).  The IVI Court cited to the U.S. Supreme Court’s 

decision in Peoples Gas Light & Coke Co. v. Hart, 309 U.S. 634 (1940), which the IVI Court 

noted “made clear that this court may exercise its equitable powers when an appropriate remedy 

is not provided in the Act.”  Id. (citing Getto v. City of Chicago, 77 Ill.2d 346, 357 (1979)). 

Importantly, the Supreme Court held that “the unavailability of a refund would force the 

consumer to pay a rate that has been held to be in excess of that established under proper criteria 

and would raise due process questions.” Id. 

 Equity is central to the IVI Court’s holding that customer refunds should follow a Court 

decision that invalidates a Commission rate order.  Specifically, held the Supreme Court, equity 

would be denied those who paid the unlawful rate if refunds were not issued after a Court 

reversal.  The IVI Court specifically rejected the notion that a utility should be permitted “to 

continue collecting the unlawfully increased rate and benefiting from such, without a remedy to 

the customer, until the Commission conducts hearings and determines a new rate base.”  IVI, 117 

Ill.2d at 103.  The Court noted that a utility “could be tempted to extend that process if it 

continued to benefit from the increased rate without the risk that it would have to refund 

customers overcharges after a judicial reversal.”  Id.  As such, the IVI ruling makes clear that 

while a utility may continue to charge the challenged rates, those rates shall be collected “subject 

to refunds for the portions that were held improper by this court…”  Id.    
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The IVI holding in no way limited the applicability of the equitable remedy of refunds 

following a Court’s reversal to Section 9-201 rate increase orders found to be unlawful.    In fact, 

the Appellate Court recently reversed another infrastructure cost recovery rider, Rider ICR, for 

the Peoples Gas Light & Coke Company in People ex rel. Madigan v. Illinois Commerce 

Comm’n, 2011 IL App (1st) 100654 (Sep. 30, 2011) (“Peoples Gas”).  The Court ruled, as it did 

in ComEd, that assessing rider surcharges for infrastructure investments constituted unlawful 

single-issue ratemaking.  On remand, the Commission issued refunds from the date of the 

Second District Court’s Order through the last date the rider was in effect collecting surcharges 

on customer bills.  Specifically, the Commission approved a $2.3 million refund for the period 

from the date of the Court’s opinion (September 30, 2011) through December 31, 2011 – the 

period during which ratepayers were assessed charges after Rider ICR was held unlawful.  ICC 

Docket No. 09-0166, 09-0167, Order on Remand, June 27, 2012 at 3-5.  The Peoples Gas Court 

reversed the Commission’s approval of Rider ICR, citing the Court’s decision in ComEd, and 

finding that the Commission abused its discretion because the rider constituted single-issue 

ratemaking.  Id. at ¶ 42.  Like both the ComEd and Madigan opinions, no specific reference to a 

refund was made in the Court’s Rider ICR opinion.  Nevertheless, Peoples Gas, unlike ComEd 

here, calculated the refund owed ratepayers from the date of the Court decision, and the 

Commission adopted its calculations without offsets or claims that the revenues collected after 

the date of the Court’s opinion constituted reasonable and prudently incurred costs.  Id. 

The IVI holding was again affirmed by both the Commission in 2012 and the Appellate 

Court in September of 2013 in ComEd’s appeal of the Commission’s 2012 Remand Order 

following the Second District Appellate Court’s decision in ComEd.  ComEd argued in that 

Commission remand proceeding, as it does here, that notwithstanding IVI’s concern about 
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returning unlawfully collected revenues to consumers, unless the Court specifically mentions a 

refund after reversing a Commission order, the Commission lacks the authority to order refunds 

to ratepayers.  The Commission rejected that argument, citing IVI: 

ComEd raises many arguments in support of its position that it 
would be inequitable to order a refund. Not one of these is 
convincing because ComEd focuses on ComEd, but the Court in 
both IVI and Hartigan II focused on ratepayers. It is ratepayers that 
lost the use of their money while paying the illegal rates. Because 
ratepayers are the harmed party, the Court has said that a refund is 
the difference between what ratepayers paid under the illegal rate 
and what they would have paid had the Commission set the rates 
properly in the first place. This is how the refund is calculated 
because this is what is required to make ratepayers whole.  

 

ICC Docket No. 07-0566 On Remand, Order at 43 (February 23, 2012).   

That Commission remand order at issue calculated refunds related to the Commission’s 

failure to reflect accumulated depreciation in pro forma plant additions in ComEd’s 2007 rate 

case – an omission the Court had ruled violated the Commission’s test year rules and resulted in 

an inflated rate base.  ComEd, 405 Ill.App.3d at 406-407.  ComEd appealed the Commission-

approved $37 million refund in the Remand of the case, arguing, inter alia, that the Commission 

exceeded its jurisdiction in ordering the refund because the Court’s opinion in ComEd did not 

specifically address the possibility of a refund.  Commonwealth Edison Co. v. Illinois Commerce 

Comm’n, 2013 IL App (2d) 120334 (“ComEd II”), ¶¶ 50-52.  In its September 27, 2013 decision, 

the Second District Appellate Court rejected that argument, holding again that a utility cannot 

continue to be unjustly enriched through the collection (without refund) of rates declared 

unlawful by the Appellate Court. 2013 IL App (2d) 120334, ¶ 52.  The Court, again citing to IVI, 

stated: 

The Court held that ‘[t]he function of the courts in reviewing 
Commission proceedings would be meaningless if no remedy 
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could be provided after the court holds that a Commission-
approved rate order included allowance of improper expenses and 
deductions for the utility.’  . . . [T]he [S]upreme [C]ourt held that, 
when a reviewing court issues a rate order, the Act prohibits a 
retrospective refund dating back to the rate order’s effective date; 
but the reviewing court’s equitable powers authorize a prospective 
refund from the date of reversal to the effective date of a new rate 
schedule.  [IVI] establishes the Commission’s authority to enter the 
Refund Order, directing ComEd to issue a refund for the refund 
period.  If we were to hold that the 2007 Rate Order remained in 
effect, despite its reversal, until the effective date of the 2010 Rate 
Order, we would allow ComEd to have collected and benefitted 
from the unlawfully increased rate from September 30, 2010, when 
this Court issued its ruling in ComEd, to May 30, 2011, when new 
rates took effect.  [IVI] prohibits such a result.  

 

ComEd II, 2013 IL App (2d) 120334, ¶¶ 48-49, citing IVI, 117 Ill.2d at 98-99, 105 (citations 

omitted).  Moreover, the Court emphasized that “[IVI] established that the Commission is not 

only authorized but required to grant a petition for a refund of the portion of Commission-

approved rates that a reviewing court previously held to be erroneously set” (emphasis in 

original).  Id. at ¶ 51, 52. (“In calculating and ordering the refund on remand, the Commission 

was fulfilling its role as fact finder in the aid of the equitable power that we invoked in ComEd.”)  

Both the IVI and ComEd II rulings focus on the inequity that would result if a utility is permitted 

to continue to collect from ratepayers (without refund) an invalid rate following a court’s 

reversal.   

As noted in the Introduction of this Initial Brief on the Scope of This Proceeding, nearly a 

year prior to the issuance of the ComEd decision in September 2010, the Commission issued a 

second order, this one in Docket No. 09-0263, approving the ComEd-proposed Rider AMP 

surcharges.  In the AG/CUB appeal of that Order, the Illinois Appellate Court, Second District, 

cited to the ComEd decision, holding that Rider AMP is “indistinguishable” from Rider SMP, 

which it had found unlawful in ComEd.  Madigan at ¶¶ 29, 35, 48.  Identical to the Court’s 
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rationale in ComEd, the Madigan Court concluded that Rider AMP “constituted unlawful single-

issue ratemaking that is not justified by any special circumstances.”  ComEd, 937 N.E.2d 685, 

688.   The Commission is thus obliged to ensure that ComEd is not unjustly enriched by allowing 

the Company to retain the revenues that were collected from the public under the unlawful rider 

mechanism, regardless of whether the rider is labeled Rider AMP or Rider SMP.  Stated another 

way, and as discussed in Section C of this Brief, infra, the period for which refunds should be 

calculated to ensure no unjust enrichment of ComEd occurs begins as of the date of the ComEd 

decision, September 30, 2010, through December 31, 2012, the last date ComEd collected 

surcharges under the rider 

2. The Appellate Review Provisions and Section 9-250 of the Act 
Establish the Foundation for a Commission-Ordered Refund 

 
The IVI Court held that while the Act does not specifically provide a remedy for unlawful 

Commission orders, it provides for a court to review the lawfulness and reasonableness of 

Commission proceedings.  IVI, 117 Ill.2d at 104-105; see also 220 ILCS 5/10-201.  That 

reference to the appellate review provisions of the Public Utilities Act is a critical foundation to 

the equitable remedy of refunds referenced by the Court.  See 220 ILCS 5/10-201 (providing for 

appellate review of Commission decisions).  In its holding, the IVI Court specifically rejected 

claims that the Commission lacked any authority to issue refunds after a judicial reversal or that 

to do so would constitute unlawful retroactive ratemaking.  The Court noted that “[t]he 

applicable sections of the Act allowing for review of Commission proceedings provide that a 

court may determine the lawfulness or reasonableness of a rule, regulation, order or decision and 

may vacate, modify or otherwise hold an order invalid (citation omitted).”  The Court held that 

“[t]he refund here is a result of a direct, statutorily authorized, review of the Commission order.”  

Id. at 105.   Indeed, the IVI Court held that “[t]he function of the courts in reviewing Commission 
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proceedings would be meaningless if no remedy could be provided after the court holds that a 

Commission-approved rate order included allowance of improper expenses and deductions for 

the utility company.”  Id. (emphasis added).  The IVI Court’s holding makes clear that once an 

order is reversed, the Company cannot continue to benefit from a rate deemed unlawful. 

Likewise, as the Commission’s Order Commencing Investigation and caption of this 

docket make clear, Section 9-250 permits this investigation and specific findings that a refund is 

owed.  That provision provides:   

Whenever the Commission, after a hearing had upon its own 
motion or upon complaint, shall find that the rates or other charges, 
or classifications, or any of them, demanded, observed, charged or 
collected by any public utility for any service or product or 
commodity, or in connection therewith, or that the rules, 
regulations, contracts, or practices or any of them, affecting such 
rates or other charges, or classifications, or any of them, are unjust, 
unreasonable, discriminatory or preferential, or in any way in 
violation of any provisions of law, or that such rates or other 
charges or classifications are insufficient, the Commission shall 
determine the just, reasonable or sufficient rates or other charges, 
classifications, rules, regulations, contracts or practices to be 
thereafter observed and in force, and shall fix the same by order as 
hereinafter provided.  

 The Commission shall have power, upon a hearing, had 
upon its own motion or upon complaint, to investigate a single rate 
or other charge, classification, rule, regulation, contract or practice, 
or any number thereof, or the entire schedule or schedules of rates 
or other charges, classifications, rules, regulations, contracts and 
practices, or any thereof of any public utility, and to establish new 
rates or other charges, classifications, rules, regulations, contracts 
or practices or schedule or schedules, in lieu thereof.  

 
220 ILCS 5/9-250 (emphasis added).  The Appellate Court’s Orders in both the ComEd 

and Madigan cases make clear that Rider AMP, and the Company’s collection of surcharges 

from customers following the date of the Court’s September 30, 2010 Order, was unlawful.  IVI 

and ComEd II make clear that the Company was not permitted to continue to benefit from that 
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Rider after the Court declared it unlawful (twice).  As such, the Commission’s authority to make 

a finding that a refund is in order is irrefutable. 

Accordingly, the Commission should find that a refund is owed ratepayers as a result of 

the Appellate Court’s rulings in both the ComEd and Madigan cases.  

C. Amount of Refund 

The third issue that falls within the scope of this docket, pursuant to the Commission’s 

Order Commencing Investigation, is the amount of any refund owed ratepayers.  Order 

Commencing Investigation at 1-2.  The issue of when the Rider AMP revenues collected by 

ComEd became refundable, and the amount to be returned to ratepayers, is both a question of 

law and fact. 

1. Dates of Rider AMP Revenue Collections Subject to Refund 

Under the decision in IVI, the period for which the Commission must calculate refunds 

for ComEd customers begins September 30, 2010, the date of the Court’s decision in ComEd, in 

which the Rider was declared unlawful, and lasts until December 31, 2012, the last day the 

Company collected surcharges through Rider AMP (the “refund period”).   IVI, 117 Ill. 2d at 

102-103 (“[t]he portion of the rates that was held to be erroneously set by the Commission 

should be refunded to customers who paid them from the time of this court's previous decision 

[holding the rates unlawful] until the new rates took effect”).  The Appellate Court’s ComEd 

decision on September 30, 2010 put the Company on notice that its Rider AMP was unlawful, 

inciting the Company to petition for approval of its Bridge Tariff less than three weeks later.   

The Company’s decision to continue collecting revenues through Rider AMP following 

the ComEd decision was a significant gamble that eventually turned up empty when the 

Appellate Court declined to distinguish Rider SMP, as approved in Docket No. 07-566, from 
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Rider AMP, as approved in Docket No. 09-0263.  The Appellate Court held at ¶ 25 of the 

Madigan decision, as discussed above, that Rider AMP is “identical” to Rider SMP and that 

ComEd is barred from arguing otherwise.  Thus, the ComEd decision dated September 30, 2010 

holding Rider SMP to be illegal single-issue ratemaking effectively rendered Rider AMP as 

illegal single-issue ratemaking.  Under IVI, because Rider AMP was held unlawful on September 

30, 2010, all Rider AMP collections after that date must be refunded.  This includes any 

collections styled as reconciliations of under-collections originally made before the IVI decision. 

2. Calculating the Refund 
 

As noted in the AG Pre-Trial Memorandum at page 8, the calculation of the refund owed 

by ComEd entails adding the amounts of all AMP Adjustment billed revenues for each month 

from October 2010 through December 2012, including interest based upon the Commission’s 

approved interest rates applied to customer deposits.  The People performed this calculation in 

their Exhibit 1.4, based on data supplied by ComEd during discovery.1 

D. Mechanics of Refund 

The Commission’s Order Commencing Investigation also makes clear that another 

critical issue within the scope of this docket is how and over what period of time ComEd should 

refund the unlawful Rider AMP surcharges to ratepayers.  Order Commencing Investigation, 

page 2, ¶ 5.  This issue involves questions of both fact and law, and the Commission should 

entertain expert testimony on the topic.  The People’s expert testimony will demonstrate that a 

refund period of 1 month is appropriate.  Additionally, in order to preclude improper formula 

rate recoupment of any ordered Rider AMP refunds, the Commission’s Order in this docket 

should clearly state that any entries to record such refunds must be eliminated in the calculation 

                                                
1 As demonstrated in the People’s Pre-Trial Memorandum at 8 and CUB’s Pre-Trial Memorandum at 4, the 

amount owed by ComEd is $14,593,897. 
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of future ComEd formula rates.  See AG Ex. 1.0 at 15:334-337.  Such a finding falls within the 

scope of this proceeding, as it ensures that any refund ordered is not again recouped by ComEd 

in future proceedings – a result that would be both inequitable and contrary to the Illinois 

Supreme Court’s ruling in the IVI  and ComEd II cases. 

III. COMED’S “DEFENSES AND OFFSETS” ARE OUTSIDE THE SCOPE OF 
THIS PROCEEDING. 

As outlined in its Pre-Trial Memorandum, ComEd intends to argue both that (1) no 

refund is owed ComEd customers because the expenses recovered through Rider AMP were just 

and reasonable, in the alternative, (2) should the Commission find a refund is owed, the 

calculated amount should include offsets for both Bridge Tariff recoveries of costs and “refunds” 

credited in the 2012 and 2013 formula rate reconciliation proceedings.  As discussed below, 

these claims are wrong as a matter of law and outside the scope of this proceeding. 

A. Any Claims That Refunds Should Be Reduced Because of the Commission’s 
Approval of a “Bridge Tariff” Are Wrong As a Matter of Law and Fact, and 
Outside of the Scope of this Proceeding. 

  

As a matter of law, the Commission’s approval of the Bridge Tariff did not cease Rider 

AMP recoveries, and did not render any subsequent Rider AMP recoveries as somehow not 

unlawful single-issue ratemaking; therefore, any arguments that the Bridge Tariff justified 

continued collections under Rider AMP (or functioned as the new authority for Rider AMP 

collections) are outside the scope of this docket.  Specifically, ComEd argues at 17-18 of its Pre-

Trial Memorandum that certain Rider AMP recovery amounts shown on AG Exhibit 1.4 were 

“recovered through the Rider AMP mechanism (the smart meter adjustment line on customer 

bills first added for Rider AMP) under authority of the Commission’s approval of the Bridge 
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Tariff” and are thus not refundable.  First, it should be noted that the Appellate Court twice held 

that the Rider AMP mechanism was unlawful single-issue ratemaking.  More importantly, as a 

matter of law, the Bridge Tariff did not render any Rider AMP recovery amounts shown on AG 

Exhibit 1.4 as somehow not Rider AMP recoveries.  As discussed above, the Commission 

approved ComEd’s petition for its Bridge Tariff on December 2, 2010.2  The Bridge Tariff did 

not replace Rider AMP, create new legal authority for Rider AMP recovery, or add new 

recoveries to Rider AMP.  Rather, as the Company’s Verified Petition for Special Permission3 in 

Docket No. 10-0597 represented at page 2, “[t]he Bridge Tariff simply gives ComEd the 

opportunity to recover the otherwise ‘stranded’ prudent and reasonable costs of its AMI Pilot 

through its pending general rate case instead of a rider.”  Additionally, ComEd added, “the 

Bridge Tariff does not immediately suspend the collection of the carrying costs of ComEd’s 

invested assets under Rider AMP.  Those costs will be collected subject to any refunds allowed 

by law until new base rates go into effect (when they end under Rider AMP’s own terms).”  Id. 

at 5.  And that is exactly what happened here: collection of AMI Pilot carrying costs through 

Rider AMP continued throughout the first five months of 2011 until the Commission issued its 

final order in Docket No. 10-0467 on May 24, 2011, establishing new base rates.   (Even after 

that, ComEd continued collecting monies through Rider AMP in 2011 to reconcile 2010 

                                                
2 ComEd notes at page 18 of its Pre-Trial Memorandum, echoing its comments at the March 28, 2014 
emergency status hearing, that in a filing in Docket No. 10-0597, the People wrote that approval of the Bridge Tariff 
“would also permit the recovery of and on AMI Pilot capital investments that are now being collected through the 
illegal rider to continue through the Bridge Tariff, notwithstanding the Court’s decision that recovery of this single 
cost through a rider violates the rule against single issue ratemaking.”  The People erred in including the words 
“through the Bridge Tariff” in that excerpted language and regret the error, as it did not accurately describe the 
Verified Petition for Special Permission or the Bridge Tariff language.  The People’s main focus in that proceeding 
was to ensure that any recovery through Rider AMP would be discontinued forthwith in light of the Appellate 
Court’s ComEd holding (“[o]nce the mandate issues from the Court, Rider AMP should be discontinued – period, 
with refunds to ratepayers for the amounts collected under the Rider from the date of the Court’s Order, September 
30, 2010, until the termination of Rider AMP”).  The People also opposed ComEd’s attempt to have certain AMI 
Pilot expenses pre-emptively declared as “approved” through the Bridge Tariff without a reasonableness analysis in 
the next general rate case.  Docket 10-0597, AG Response to ComEd’s Verified Petition for Special Permission, 
October 25, 2010. 
3 The Verified Petition for Special Permission was included as AG Exhibit 1.5. 
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recoveries, and in 2012 to reconcile 2011 recoveries, as shown in AG Exhibit 1.4.)  The language 

of the Bridge Tariff itself, approved by the Commission on December 2, 2010, shows that certain 

AMI Pilot expenses were left to be recovered through Rider AMP.  ComEd’s Original Sheet No. 

203.1 that comprised the “Bridge Tariff” stated: 

With respect to bills for electric service issued by the Company to 
retail customers beginning with the December 2010 monthly 
billing period, the Company is not allowed to recover Quarterly 
Program Expense Amortization (QAmortPExp), Quarterly 
Authorized Incremental Program Costs (QIncPExp), Quarterly 
Customer Applications Expense Amortization (QAmortCAExp), 
or Quarterly Authorized Incremental Customer Applications Costs 
(QIncCAExp) through the application of Advanced Metering 
Program Adjustments (AMP Adjustments), as such amortizations 
and costs are determined in accordance with the provisions of 
Rider AMP - Advanced Metering Program Adjustment (Rider 
AMP).  In order to effectuate this provision, the Company must 
submit to the ICC a revision to Informational Sheet No. 19 listing 
AMP Adjustments determined in accordance with the provisions of 
Rider AMP, except that the QAmortPExp, QIncPExp, 
QAmortCAExp, and QIncCAExp must each equal zero dollars 
($0.00). 

 
In other words, the tariff language explicitly excluded AMI Pilot operating expenses from 

AMP Adjustments, “determined in accordance with . . . Rider AMP,” but assumed that other 

AMP Adjustments determined according to Rider AMP would continue following 

implementation of the Bridge Tariff at the beginning of 2011.  Those collections are shown 

clearly on AG Exhibit 1.4. 

Consistent with the appropriate scope of this docket, the People’s Exhibit 1.4 shows all 

amounts that were recovered under Rider AMP following the September 30, 2010 ComEd 

opinion, plus interest at the Commission-approved customer deposit interest rate.  AG Ex. 1.0 at 

5:109-115, 6:135-139.  Amounts recovered under the Bridge Tariff through Docket No. 10-0467 

have been excluded from Exhibit 1.4, which reproduced in full the data provided in ComEd’s 

response to Staff data request ST 2.01.  That response consisted of, in ComEd’s language, an 
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“additional breakdown of Rider AMP revenue.”  ComEd’s response to that data request and the 

attachment thereto, titled “Rider AMP Adjustments Billed to Customers,” were included as AG 

Exhibit 1.6, pages 2-6. 

In summary, ComEd’s claims that the Bridge Tariff became the legal vehicle for the 

continuation of Rider AMP surcharges is a red herring that lies outside the scope of this 

proceeding.  This proceeding should consider the amount of Rider AMP recoveries collected by 

ComEd after the September 30, 2010 ComEd appellate decision.  ComEd’s efforts to re-label 

certain Rider AMP recoveries as “under the authority of the Bridge Tariff” and somehow not 

refundable fail as a matter of law and should be excluded from this proceeding. 

B. Any Claims That No Refund Should Occur Because the Expenses Incurred 
for the AMI Pilot Were Just, Reasonable and Prudent Are Wrong as a 
Matter of Law and Outside the Scope of this Proceeding. 

 
In its Response to the People’s Motion in Limine and in its Pre-Trial Memorandum, 

ComEd has repeatedly suggested that in order to determine whether Rider AMP recoveries are 

refundable, the Commission should consider whether the associated AMI Pilot expenses were 

just, reasonable, prudent, and benefited customers.  See, e.g., ComEd’s Pre-Trial Memorandum 

at 14, 15, 18, 19.   However, as the People noted at the March 28, 2014 emergency status 

hearing, ComEd did not cite one single appellate case in its Response to the Motion in Limine – 

and now has not in its Pre-Trial Memorandum – for the proposition that the Commission should 

consider the justness, reasonableness, prudence, or customer benefit of expenses associated with 

a particular rate or rider in determining whether and how to award a refund after a rate is 

declared unlawful.  ComEd’s creative argument is not supported by law and is outside the scope 

of this proceeding. 
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ComEd cited the case of Business and Professional People for the Public Interest v. 

Illinois Commerce Comm’n, 146 Ill. 2d 175 (1991) (“BPI II”) at pages 21-22 of its Pre-Trial 

Memorandum for the proposition that “the facts must be examined” in determining whether a 

refund is owed after a utility’s rate is held unlawful, but that holding was specific to the 

particular situation of that case’s utility, which was subject to a Commission-approved 

accounting rule reflecting a financing/rate synchronization procedure that measured actual 

financial hardship.4  The BPI II holding did not present a rule of general applicability for any 

case where the Appellate Court holds a rider mechanism to be unlawful single-issue ratemaking; 

absent a Commission-approved accounting rule for the utility to measure financial hardship, the 

simple policy of IVI controls.  

In its Response to the Motion in Limine at 11, and again in its Pre-Trial Memorandum at 

22, ComEd cited the case of Archer-Daniels-Midland Co. v. Illinois Commerce Comm’n, 293 Ill. 

App. 3d 459 (3d Dist. 1997), in which the Appellate Court, Third District held a certain “fuel 

adjustment clause” to be unlawful single-issue ratemaking.  At the March 28 emergency status 

hearing and again in its Pre-Trial Memorandum, ComEd stressed that the People failed to 

address this case in their Reply to the Motion in Limine.  The People were surprised that ComEd 

included this reference in its Response to the Motion in Limine, as it only buttresses the People’s 

                                                
4 BPI II involved the Commission’s approval of an accounting variance related to ComEd’s construction of 

two nuclear power plants.  The Commission, years prior to the Court’s review of the rate order at issue, had 
established a rule permitting ComEd to postpone the recording of depreciation for the plants until the cost of the 
plant was recognized in a rate order.  In that instance, the Commission established a two-part test before the 
Company could obtain the accounting treatment under which it must show that (1) circumstances beyond its control 
created a significant regulatory lag between the in-service date and the date of the Rate Order, and that (2) denial of 
the accounting variance could significantly and adversely affect the company’s earnings, as well as its short- and 
long-term cost of capital.  BPI II, 146 Ill. 2d at 232-233.  The Court noted that the test established in the prior docket 
“considers only whether Edison suffered some significant adverse financial impact, and that “[t]he purpose of the 
(deferred charges) accounting variance is to protect Edison from adverse financial impact caused by the regulatory 
delay period (between the financing of the plant and the time the rate base reflects the plant investment), and to 
afford Edison the opportunity to recover these charges.”  Id. at 247.   The Court noted that the accounting rule 
“consider[s] only whether Edison suffered some significant adverse financial impact.”  Id.   Given that specific test, 
the Court instructed the Commission on remand to “determine the extent of this harm” and to develop a standard for 
determining the appropriate recovery of deferred charges.  Id. 
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position.  In the language quoted by ComEd, the Third District ruled that the utility’s owed 

refund began to accrue prospectively from the date of the opinion, “due to the potential 

inequitable consequences resulting from this reversal.”  Archer-Daniels-Midland, 293 Ill. App. 

3d at 468.  In other words, the Third District held that equity requires a prospective refund from 

the date the rate is held unlawful, rather than from the first day the unlawful rate was collected. 

ComEd’s discussion of equity and unjust enrichment at page 21 of its Pre-Trial 

Memorandum ignores the Supreme Court’s treatment of the equity concept in its IVI decision.  

As discussed above in Part II.B.1, the Court in IVI stated that “once [a] rate order is set aside on 

appeal, the utility should not continue to benefit from what has been determined to be unlawful 

portions of a rate increase.”  Invoking its “equitable powers,” the Court held that “the 

unavailability of a refund would force the consumer to pay a rate that has been held to be in 

excess of that established under proper criteria and would raise due process questions.”  IVI, 117 

Ill.2d at 104.  The Supreme Court could not have been clearer.  Equity requires that a utility must 

refund the portion of an unlawful rate collected after an appellate court reverses the rate. 

At page 21 of its Pre-Trial Memorandum, ComEd notes that because AMI Pilot costs 

have never been held “improper” in a base-rate case, monies recovered under an unlawful rider 

to recoup such AMI Pilot costs should not be refunded.  However, ComEd’s theory of refunds 

would ignore and defy Appellate Court holdings on the propriety of particular rates.  Under 

ComEd’s theory, if the Appellate Court holds a rider to be unlawful single-issue ratemaking, the 

utility could continue collecting monies from customers under the same rider for one, five, or 

twenty years, and no refund would ever be due, assuming the utility could prove that associated 

expenses were prudent.  “The function of the courts in reviewing Commission proceedings 

would be meaningless if no remedy could be provided after the court holds that a Commission-
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approved rate order included allowance of improper expenses and deductions for the utility 

company.”  IVI, 117 Ill.2d at 105. 

Finally, under IVI, it is irrelevant whether the Appellate Court orders a refund at the same 

time it declares a particular rate or rider unlawful; equity requires a refund after the holding of 

unlawfulness.  Thus, the Company’s protestations at pages 13, 14, and 20 of its Pre-Trial 

Memorandum about the Second District’s omission of any refund order in its ComEd and 

Madigan decisions are irrelevant to and outside the scope of this proceeding.   

C. Any Claims That the Commission Already Refunded Portions of Rider AMP 
Revenues in Formula Rate Proceedings Are Wrong As A Matter of Law and 
Fact, and Outside the Scope of this Proceeding. 

 
ComEd has made clear that it intends to argue that a portion of collected Rider AMP 

revenues has already been refunded to customers through the formula rate-setting process in 

Docket Nos. 12-0321 and 13-0318.  This issue is beyond the scope of this proceeding.  

Specifically, ComEd claims at page 16 of its Pre-Trial Memorandum that “ComEd credited $4.7 

million in its 2012 formula rate update, ICC Docket No. 12-0321, applied in 2013 rates” and 

“credited $400,000 in its 2013 formula rate update, ICC Docket No. 13-0318, applied in 2014 

rates.”  ComEd opines that “[t]o not apply the offset would result in a double counted refund as 

to those dollars, and it would be a windfall to customers.”  Id.  That claim misstates what ComEd 

was permitted to include in formula rates under Illinois law, as well as what actually occurred in 

the Company’s accounting for Rider AMP revenues in those cases. 

Section 16-108.5(c) of the Public Utilities Act provides: 

In the event the utility recovers a portion of its costs through 
automatic adjustment clause tariffs on the effective date of this 
amendatory Act of the 97th General Assembly, the utility may 
elect to continue to recover these costs through such tariffs, but 
then these costs shall not be recovered through the performance-
based formula rate. 
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 220 ILCS 5/16-108.5(c) (emphasis added).  This portion of the formula rate statute 

makes clear that if ComEd were recovering certain revenues under a rider (“automatic 

adjustment”) tariff as of the effective date of the Energy Infrastructure Modernization Act 

(“EIMA”; the “amendatory Act” referred to in the statutory language), October 27, 2011, it 

cannot then recover those same costs through the formula rate tariff.  AG Exhibit 1.4, based on 

ComEd’s discovery responses, demonstrates that ComEd was recovering Rider AMP monies in 

October 2011 and continued doing so in November and December of that year; thus, ComEd 

effectively elected to continue recovering a return of and on AMI Pilot plant through Rider AMP 

after the date of the EIMA, disabling it (pursuant to Section 16-108.5(c)) from recovering that 

return through the formula rate proceedings.  Docket No. 12-0321 established rates that were 

collected beginning January 1, 2013 based on “updated cost inputs to the performance-based 

formula rate for the applicable rate year and the corresponding new charges.”  220 ILCS 5/16-

108.5(d).5  ComEd recovered costs associated with the AMI Pilot in 2011 through Rider AMP, 

but then also made accounting entries that incorporated AMI Pilot costs of $4.744 million in the 

2011 reconciliation revenue requirement, and then also credited 2011 Rider AMP revenues 

against the 2011 reconciliation revenue requirement in the 12-0321 formula rate case.  See AG 

Ex. 1.8 at 4, line 57.  ComEd likewise made accounting entries that incorporated 2012 AMI Pilot 

costs of $0.426 million into the 2012 reconciliation revenue requirement in Docket No. 13-0318, 

                                                
5  Section 16-108.5(d) provides:  “The inputs to the performance-based formula rate for the applicable rate 

year shall be based on final historical data reflected in the utility's most recently filed annual FERC Form 1 plus 
projected plant additions and correspondingly updated depreciation reserve and expense for the calendar year in 
which the inputs are filed. The filing shall also include a reconciliation of the revenue requirement that was in effect 
for the prior rate year (as set by the cost inputs for the prior rate year) with the actual revenue requirement for the 
prior rate year (determined using a year-end rate base) that uses amounts reflected in the applicable FERC Form 1 
that reports the actual costs for the prior rate year.”  
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and also credited 2012 Rider AMP recoveries against the 2012 reconciliation revenue 

requirement.  See id. at 6, line 57. 

As noted above, ComEd is required under Section 16-108.5(c) to choose one mode of 

recovery or the other:  continue existing rider (“automatic adjustment clause”) recovery of costs 

or incorporate the costs in the formula rate tariff.  But having already collected revenues from 

customers through Rider AMP in 2011 and 2012, ComEd cannot now claim that its reflection of 

those same costs and inclusion of a corresponding revenue credit as accounting entries, so as not 

to double-collect the AMI Pilot costs, somehow constituted a refund to customers who first paid 

through the Rider AMP tariff.   

  As noted by AG expert witness Michael Brosch: 
 

…the Rider AMP revenues billed and collected by ComEd relate 
to traditional cost of service regulation prior to the inception of 
annual formula rate procedures in Illinois. The Rider AMP refund 
obligation stems from Appellate Court action and predates formula 
ratemaking. It would be improper for the Commission to determine 
that refunds of Rider AMP revenues should not occur or be 
reduced because of how ComEd accounted for those revenues in 
its 2011 and 2012 formula rate case revenue requirements. 
 

AG Ex. 1.0 at 12-13.  In fact, ComEd’s reflection of the costs and inclusion of a corresponding 

revenue credit in these formula rate filings did not “return” any money to ratepayers.  These 

accounting entries simply ensured that the costs were removed from those dockets and not 

double collected in violation of Section 16-108.5(c) – once through Rider AMP and again 

through formula rates.  Had ComEd attempted to include such a return in its respective formula 

rate revenue requirements in violation of the “automatic adjustment clause” statutory rule, the 

Commission would not have allowed it.  Moreover, a refund of an unlawful rider would look 

much different from the revenue offset implemented by ComEd in Docket Nos. 12-0321 and 13-
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0318.  A refund would be implemented over a short period of time, not 12 months, and would be 

contemporaneously labelled as such. 

The fact remains, notwithstanding ComEd’s formula rate accounting shell game, that 

customers were assessed Rider AMP surcharges after September 30, 2010 (the date the Court 

reversed the Commission’s approval of Rider SMP/AMP) in both 2011 and 2012 that have not 

been returned to customers.  Those amounts should be included within the Rider AMP refund 

ordered by the Commission; in other words, ComEd’s arguments as to revenue credits made in 

Docket Nos. 12-0321 and 13-0318 lie outside the scope of this proceeding. 

 

IV.   CONCLUSION 

For the foregoing reasons, the People and CUB respectfully request that the Commission 

limit the scope of this docket to the contested issues described above, consistent with the 

Administrative Law Judge’s March 28, 2014 ruling on the People’s Motion in Limine, and order 

ComEd to refund $14,593,897 over a single month related to its Rider AMP collections from 

September 30, 2010 until December 31, 2012. 
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