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Investigation into customer refunds for 
payments made under invalidated riders. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 

No. 13-0589 

 
COMMONWEALTH EDISON COMPANY’S 

INITIAL BRIEF ON THE SCOPE OF THIS DOCKET 

Commonwealth Edison Company (“ComEd”), by its counsel, pursuant to the order of the 

Administrative Law Judge (“ALJ”), submits this Initial Brief on the Scope of this Docket.1 

I. Overview and Summary 

The Illinois Commerce Commission’s Order Commencing Investigation, dated 

October 23, 2013, directs that four subjects be investigated.  The order requires “an investigation 

be initiated pursuant to Section 9-250 of the Public Utilities Act to determine whether, and to 

what extent, customers of Commonwealth Edison Company are entitled to refunds for payments 

made pursuant to Riders AMP and AMP-CA, the extent and amount of any refund, and the 

mechanism for awarding any refund.”  Id., p. 2 (emphasis added).2 

Because the Commission directed an investigation, the record must and should include 

the facts regarding all four subjects.  The AG and CUB, and at least in some instances now Staff, 

                                                 
1  ComEd incorporates herein the definitions in its April 10, 2014, Pre-Trial Memorandum / “Pleading” (“PTM”). 
2  The order does not define the term “extent”, but ComEd infers that, if the term “extent” has a distinct meaning, 
then it means the period of cost recovery as to which a potential refund calculation is applicable. 

ComEd also notes that while the Illinois Attorney General’s Office (the “AG”), the Citizens Utility Board 
(“CUB”), and now Staff contend that a refund is owed in relation to  “Rider AMP”, the parties agree that no refund 
is owed under “Rider AMP-CA”. 
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contend certain of the issues can be resolved “as a matter of law”, including whether a refund is 

owed and its extent and amount.  They have the law wrong, as discussed below. 

This Docket involves $14.6 million (rounded) that ComEd incurred under the 

Commission-approved Advanced Metering Infrastructure (“AMI”) Pilot, for the benefit of 

customers, and recovered through Commission-approved tariffs.  A refund cannot be ordered 

without consideration of equity and, more specifically, whether ComEd would be unjustly 

enriched by retaining the $14.6 million or, conversely, customers would be unjustly enriched by 

a refund that would confer the windfall of their receiving $14.6 million worth of advanced 

meters and related customer applications for free.  Nor can a refund be ordered that is overstated 

by, for example, including amounts from an incorrect period or conflating costs recovered under 

the authority of different tariffs.  Nor can a refund be ordered without offsetting the $5.1 million 

of the $14.6 million at issue that, it is undisputed, ComEd already credited to customers.  See 

ComEd’s PTM, p. 3, fn. 2.  ComEd intends and has a right to offer evidence on these subjects. 

Not allowing ComEd to make its record will be reversible error.  The Commission 

commits reversible error when it refuses to receive evidence properly proffered, unless the 

Appellate Court finds the evidence would not be controlling.  220 ILCS 5/10-201(e)(ii).3   

II. The Subject of Whether a Refund Is Owed 

The Commission should and must hear evidence on whether a refund is owed. 

The AG, CUB, and Staff, contend that ComEd should not retain the $14.6 million at 

issue.  They claim that this $14.6 million was recovered under Rider AMP from September 30, 

2010, through December 31, 2012, and that it must be refunded.  They contend that such a 

                                                 
3  For the Commission to refuse to allow ComEd to offer its evidence on these subjects would be like a trial court 
granting summary judgment for a plaintiff and against a defendant on its defenses and counterclaim without 
considering all of the relevant facts and documents.  That would be reversible error.  See, e.g., Lombard v. Elmore, 
134 Ill. App. 3d 898, 905 (1st Dist. 1985). 
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refund is automatic under the combination of their interpretations of four court decisions: 

(1) “Rider SMP Appeal”4, which held the conditional cost recovery provisions of Rider SMP to 

be single issue ratemaking; (2) “Rider AMP Appeal” 5, which so held as to Rider AMP, applying 

collateral estoppel and law of the case based on Rider SMP Appeal; (3) “IVI”6; and (4) “ComEd 

07-0566 Remand Appeal”7.  They contend that whether a refund is owed is a question of law on 

which no evidence should be allowed. 

They err.  The facts matter.  To begin with, a utility has a basic right to rates that allow 

the opportunity to recover its prudent and reasonable costs of service.  E.g., North Shore Gas 

Co., et al., ICC Docket Nos. 11-0280, 11-0281 Cons. (Order Jan. 10, 2012), p. 5). 

Moreover, well-established principles, including the filed rate doctrine and the 

prohibition on retroactive ratemaking (discussed in IVI, 117 Ill. 2d at 96, and People ex rel. 

Hartigan v. Illinois Commerce Comm’n, 148 Ill. 2d 348, 396, 416 (1992)), for example), limit 

the Commission’s authority to reverse course and order refunds of amounts recovered in 

accordance with tariffs it previously has approved.  In the circumstances of this Docket, a refund 

cannot be ordered without consideration of equity and whether ComEd would be unjustly 

enriched by retaining the amount at issue, or, customers would receive a windfall if this amount 

were required to be refunded, as discussed below.  Those questions depend on the facts. 

The Rider SMP Appeal and Rider AMP Appeal decisions do not support the claim that 

the issue of whether a refund is owed is a pure issue of law (nor that a refund is automatic).  

Neither Rider SMP Appeal nor Rider AMP Appeal ordered a remand or a refund relating to any 

                                                 
4  Commonwealth Edison Co. v. Illinois Commerce Comm’n, Nos. 2-08-0959 Cons., 405 Ill. App. 3d 389 (Sept. 30, 
2010) (“Rider SMP Appeal”), appeal denied (Ill. March 30, 2011). 
5  People ex. rel Madigan v. Illinois Commerce Comm’n, 2012 IL App (2d) 100024 (March 19, 2012) (“Rider AMP 
Appeal”), appeal denied (Ill. Sept. 26, 2012). 
6  Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill. 2d 90 (1987) (“IVI”). 
7  Commonwealth Edison Co. v. Illinois Commerce Comm’n, 2013 IL App (2d) 120334 (Sept. 27, 2013) (“ComEd 
07-0566 Remand Appeal”). 
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rider.  Moreover, on February 8, 2011, the Appellate Court that later issued Rider AMP Appeal 

denied the AG’s motion for summary reversal (based on Rider SMP Appeal) and for an order to 

“make clear that refunds are due to ratepayers from the date the Court entered judgment in [Rider 

SMP Appeal] – September 30 2010” and for a remand.  After that, the AG did not pursue its 

refund claim, thereby waiving it, and, in any event, the Appellate Court ultimately did not order a 

remand or a refund, as noted above.  See ComEd’s PTM, pp. 5, 13-14. 

Moreover, the single issue ratemaking doctrine involves whether an item was determined 

incorrectly in a manner separate from other related costs or revenues in a base rate case.  There is 

nothing in the doctrine that means that, when a violation is found, the level of cost recovery 

automatically not only is too high, but is 100% invalid, as opposed to too low.  ComEd’s PTM, 

p. 23 (citing Rider SMP Appeal).  

IVI also does not support the claim that, when a rider or other tariff is reversed as to its 

cost recovery provisions on the grounds of single issue ratemaking, refunds are a pure question 

of law (and automatic).  IVI did not even involve single issue ratemaking.  IVI was an appeal 

after an earlier remand from the Supreme Court of Illinois.  In the original decision, Illinois Bell 

Telephone Co. v. Illinois Commerce Comm’n, 55 Ill. 2d 461 (1973), the Court held that certain 

costs approved for recovery through base rates (costs of lobbying, certain dues, promotional 

advertising, charitable donations, and a licensing fee paid to a parent company) were improper 

(unrecoverable) as a matter of law because of the nature of the costs.  Illinois Bell, 55 Ill. 2d at 

478-483.8  IVI expressly recognized that it involved recovery of costs that had been held to be 

improper (unrecoverable).  E.g., IVI, 117 Ill. 2d at 93, 102.  IVI ordered a refund of the 

unrecoverable costs recovered from the time of Illinois Bell going forward, even though the 

                                                 
8  The Act was amended after IVI to allow recovery of some of these kinds of costs, but that does not change that at 
the time of Illinois Bell and IVI the Court was addressing what it held to be unrecoverable costs. 
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utility had a new set of base rates set in a later Docket, finding a refund not authorized by the 

Act, and therefore invoking the Court’s equitable powers and, in particular, the ability to order 

restitution of unjust enrichment.  IVI, 117 Ill. 2d at 93-105.  Here, in contrast, the costs in 

question are not unrecoverable.  AG/CUB and Staff do not and cannot claim otherwise.  Indeed, 

the Commission repeatedly has allowed ComEd to recover other AMI Pilot (including customer 

applications) costs through base rates.9 

Nothing in 07-0566 Remand Appeal decision, which affirmed the Commission’s Order 

on Remand in ICC Docket No. 07-0566, where a remand earlier was ordered by Rider SMP 

Appeal on rate base issues and the Commission later ordered a refund, supports the AG/CUB 

legal theory.  That decision involved application of the prior Appellate Court holding that rate 

base had been overstated.  The decision on appeal from the remand discusses the rejection of 

consideration of equity in the context of an Appellate Court holding that rate base had been 

overstated.  AG/CUB and Staff do not and cannot claim that ComEd’s costs were overstated. 

The Supreme Court of Illinois’ decision in Business and Professional People for the 

Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175 (1991) (“BPI II”),  illustrates that a 

finding of single issue ratemaking requires further analysis (including evidence) to determine 

whether or in what amount a refund may be owed.  There, the Court held that recovery of the full 

amount of deferred nuclear plant cost charges was single issue ratemaking.  The Court stated in 

part: “In the present case, the intervenors argue that allowing recovery of deferred charges 

constitutes single-issue ratemaking because deferred charges measure only selected elements of 

the revenue formula.  We agree with the intervenors that, as the record now stands, recovery of 

the full amount of deferred charges constitutes single-issue ratemaking.  However, this argument 

speaks to the amount of charges which Edison may recover, rather than to whether recovery of 
                                                 
9   The Commission did so in ComEd’s 2010 rate case, and again in its 2012 and 2013 formula rate updates. 
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any deferred charges is permissible.”  Id. at 245.  The AG, in its March 25, 2014, reply in 

support of its motion in limine, sought to distinguish BPI II on its facts (AG reply at p. 5, fn. 3), 

but the AG thereby only confirmed that the facts of each case must be examined.10 

Finally, even IVI invokes equity and unjust enrichment, as noted above.  Under Illinois 

law, a party has been unjustly enriched as a result of an order or judgment that is later ruled 

invalid only if the party has received benefits that belong to another.  See Village of Oak Lawn v. 

Faber, 378 Ill. App. 3d 458, 469 (1st Dist. 2007) (defining “unjust enrichment” as “the retention 

of a benefit conferred by another, without offering compensation, in circumstances where 

compensation is reasonably expected” (quoting Black’s Law Dictionary (8th ed. 2004)).  Thus, 

the Commission has to consider the facts to determine if ComEd would be unjustly enriched by 

retaining the $14.6 million at issue.  ComEd’s evidence will show the opposite, and, instead, that 

a refund would be a windfall for customers.  ComEd’s evidence will show that the costs were 

spent under a Commission-approved pilot program, the costs were prudent and reasonable, and 

the costs benefitted customers.  ComEd’s evidence also will show that it already credited to 

customers $5.1 million of the $14.6 million (this is undisputed), which must be treated as an 

offset to any refund.  The Commission cannot and should not refuse to allow that evidence. 

III. The Extent of a Refund (the Potential Refund Calculation Period) 

If the Commission considers ordering a refund, it should and must hear evidence on the 

potential refund calculation period. 

                                                 
10  In Archer-Daniels-Midland Co. v. Illinois Commerce Comm’n, 293 Ill. App. 3d 459 (3d Dist. 1997), where the 
Appellate Court held certain costs were not recoverable through a fuel adjustment clause (“FAC”) and were single 
issue ratemaking, the Appellate Court made its ruling prospective only “due to the potential inequitable 
consequences resulting from this reversal”.  Id. at 468.  The Supreme Court of Illinois reversed, but on the grounds 
that the costs were recoverable through the FAC and that single issue ratemaking doctrine does not apply outside of 
a base rate case.  Archer-Daniels-Midland Co. v. Illinois Commerce Comm’n, 184 Ill. 2d 391 (1998).  The Supreme 
Court did not address the ruling of the Appellate Court on equity. 



 

7 
 

The AG, CUB, and Staff argue that, as a matter of law, the date on which a potential 

refund calculation period starts is September 30, 2010, but that is incorrect, as discussed above.  

ComEd contends that for the legal reasons referenced above -- including the fact that on 

February 8, 2011, the Appellate Court rejected that exact claim on motion -- a refund calculation 

period starting as of September 30, 2010, is improper.  If any refund period is appropriate, it 

must start as of March 19, 2012, when the Rider AMP Appeal decision was issued. 

There also are factual reasons that a refund calculation period starting as of 

September 30, 2010, is improper.  In particular, on December 3, 2010, the Commission, when 

acting on the “Bridge Tariff” petition, which went into effect as to January 2011 bills, allowed 

the continued recovery of costs under the Rider AMP mechanism, as discussed further below in 

Section IV of this Initial Brief. 

Alternatively, ComEd contends that if a refund calculation period started as of 

September 30, 2010, then it ended as of December 31, 2010, as also is discussed in Section IV of 

this Initial Brief. 

IV. The Amount of a Refund 

If the Commission considers ordering a refund, it also should and must hear evidence on 

the amount (including interest, if any). 

ComEd contends that no refund is owed, and also that the refund claim is overstated by 

use of an improperly extended potential refund calculation period, as discussed above.  ComEd 

further contends, however, that there are several additional reasons that the $14.6 million claim 

is overstated, that at most $400,000 of the $14.6 million at issue potentially is subject to refund, 

and, moreover, any refund is subject to a $5.1 million offset because, as noted earlier, it is 

undisputed that ComEd already credited to customers $5.1 million of the $14.6 million. 
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To begin with, ComEd’s proposed evidence that the costs at issue were prudent, 

reasonable, and benefitted customers must be considered, for reasons discussed earlier.  In 

addition, the evidence will show that only $400,000 was recovered after the March 19, 2012, 

Rider AMP Appeal decision. 

ComEd also proposes to submit evidence that only $6.3 million of the $14.6 million at 

issue, the amount recovered from September 30, 2010, through December 31, 2010, was 

recovered under Rider AMP.  The other $8.3 million, the amount recovered from January 1, 

2011, through December 31, 2012, was recovered under the Bridge Tariff, ComEd contends, 

which was not reviewed by the Appellate Court.  Thus, ComEd contends that, even in theory, 

only $6.3 million potentially is subject to refund.  This point means, among other things, that 

even if the refund calculation period were to start as of September 30, 2010, it should end as of 

December 31, 2010.  AG/CUB’s claim that the Bridge Tariff is irrelevant is inconsistent with a 

prior AG filing.  ComEd’s PTM, pp. 17-18.  (Also, the AG filed testimony here on this subject.)  

Moreover, even the AG and CUB argue or admit that, when the Commission ruled on the Bridge 

Tariff petition, the Commission allowed cost recovery to continue under the Rider AMP 

mechanism.  That happened on December 3, 2010, which is inconsistent with the AG/CUB 

notion that it was clear as of September 30, 2010, that cost recovery no longer was allowed, and 

that ComEd “gambled” on cost recovery.  Indeed, if it was clear, then AG/CUB should have 

sought a stay and appealed from the Bridge Tariff docket, but they did not do so. 

ComEd also proposes to submit evidence that of the $8.3 million recovered in 2011 and 

2012, $3.6 million was for cost under-recovery in 2010, and, of that, approximately $1.9 million 

was for cost under-recovery that occurred before September 30, 2010.  Even under the AG, 

CUB, and Staff view, there is no valid or just reason to require a refund of that $1.9 million. 
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In addition, as noted above, ComEd’s evidence is undisputed that it already credited to 

customers $5.1 million of the $14.6 million at issue.  Staff has offered no reason for ignoring this 

offset, and AG/CUB have offered no meaningful reason. 

Finally, all parties appear to agree that evidence may be offered on the subject of interest 

owed, if any, if a refund is directed. 

V. The Refund Mechanism 

If the Commission considers ordering a refund, it also should and must hear evidence on 

the refund mechanism.  The parties appear to agree that evidence is proper on this subject.  

ComEd plans to offer evidence responding to Staff and AG/CUB’s proposals on this subject, 

including evidence regarding refund administration costs. 

ComEd does not believe that the scope of this Docket includes the question of whether or 

how, in pending or future formula rate cases, to treat any amount that might be paid out as a 

refund as a result of the instant Docket.  However, the AG has indicated that it plans to address 

that subject here.  If so, ComEd reserves the right to offer evidence upon it.  
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