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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
ENBRIDGE PIPELINES (ILLINOIS) L.L.C. 
 
Petition pursuant to Section 8-509 of the Public 
Utilities Act to Take Private Property as 
Provided by the Law of Eminent Domain. 

) 
) 
) 
) 
) 

 
Dkt. No. 13-0446 

 
REPLY BRIEF ON EXCEPTIONS 

OF ENBRIDGE PIPELINES (ILLINOIS) L.L.C. 

Enbridge Pipelines (Illinois) L.L.C. ("Enbridge Illinois") hereby replies to the 

Pliura Intervenors' Brief on Exceptions, filed April 11, 2014.  None of the exceptions detailed 

therein has merit, and none, either individually or collectively, warrants changes to the Proposed 

Order of the Administrative Law Judge ("ALJ").1 

The affirmative arguments by the Pliura Intervenors are of two general types – 

either they broadly question whether Enbridge Illinois has shown that it has negotiated in good 

faith with landowners and that those negotiations are at an impasse, or they broadly attempt to 

relitigate whether the Southern Access Extension Project should continue to be certified.  As 

discussed below, the evidence supporting the conclusions of good faith negotiation, and impasse 

in those negotiations, is strong, and those conclusions are fully supported by Staff.  As to 

relitigation of certification, on October 11, 2013, the ALJ correctly ruled that the scope of this 

proceeding under Section 8-509 is "more narrow" than the earlier certification proceeding in 

Docket No. 07-0446, and thus the Pliura Intervenor arguments in this respect are, among other 

                                                 
1 Enbridge Illinois has no disagreement with any of the "technical corrections" contained in the 
Brief On Exceptions filed by the Staff of the Illinois Commerce Commission ("Staff") on April 
11, 2014.  Enbridge Illinois also agrees with Staff in taking no exception to the ALJ's Proposed 
Order.  (Id.) 
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deficiencies, contrary to the law of the case.  (Administrative Law Judge’s Ruling at 2, Oct. 11, 

2013.)  

The “Brief On Exceptions” of the Pliura Intervenors is as wrong in what it ignores 

as it is wrong in the affirmative arguments it makes.  For example, the Pliura Intervenors not 

only ignore that the issue of so-called damages to the remainder is an issue for the circuit courts 

in condemnation proceedings, not the Illinois Commerce Commission ("ICC" or "Commission"), 

but they ignore that the burden of proof on the issue is on the property owner, not the 

condemnor.  Village of Hyde Park v. Dunham, 85 Ill. 569, 572-73 (1877); IDOT v. Gonterman, 

41 Ill. App. 3d 62, 67 (5th Dist. 1976); Frank Righeimer, Eminent Domain in Illinois § 6.261 

(3rd ed. 1986).  Similarly, the Pliura Intervenors (at pages 5-6) complain about letters sent by 

Enbridge Illinois to landowners on the Southern Access Extension ("SAX") pipeline route in 

April (Attachment A to the Pliura Intervenors' Brief on Exceptions), but ignore that (1) the 

landowners to whom these letters were sent are not ones for whom Enbridge Illinois is seeking 

condemnation authority, because it already owns valid pipeline easements (the so-called Luxor 

easements) on the landowners' properties (Petition, at 12), and (2) the ALJ has already ruled that 

there was not to be relitigation in this proceeding concerning the Luxor easements.  

(Administrative Law Judge’s Ruling at 2, Oct. 11, 2013.)  As a third example, the Pliura 

Intervenors seek to have the Commission consider so-called "public comments" allegedly 

opposing the SAX pipeline (page 9), but ignore that those comments are not in the record, the 

record has been marked “Heard and Taken,” and these so-called comments are hearsay. 

Enbridge Illinois discusses below these and many other flaws in the arguments 

made in the Pliura Intervenors' Brief On Exceptions.  Those arguments are addressed by issue, 

rather than under the unhelpful and misleading headings used by the Pliura Intervenors. 
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1. Remainder Damages 

Under the heading "McKay Testimony," the first issues addressed by the Pliura 

Intervenors are crop damages and so-called damages to the remainder.  Regarding crop damages, 

as shown by a letter to landowners on May 22, 2013, Enbridge Illinois will pay the value of such 

damages if they occur as a result of installation and maintenance of the pipeline.  (Petition, 

Attachment E, at 2.)  Thus, those damages, if they occur, do not offset the "value" or the price to 

be paid for the easement itself.  Enbridge will pay such damages for any condemned property.  

As for damages to the remainder, such damages, if they exist at all, are a property-

specific determination that is an issue for a circuit court to decide in a condemnation proceeding, 

not the ICC.  (Enbridge Ill. Ex. 3, at 20.)  The ICC does not determine the value of individual 

properties in its proceedings.  Also ignored by the Pliura Intervenors is that the burden of proof 

on such damages is on the landowner, not the condemnor.  Village of Hyde Park, 85 Ill. at 572-

73; IDOT v. Gonterman, 41 Ill. App. 3d at 67; Frank Righeimer, Eminent Domain in Illinois § 

6.261 (3rd ed. 1986).  Finally, even if remainder damages were somehow relevant to this ICC 

proceeding, the record is overwhelmingly clear that no such damages exist.  Both Enbridge 

Illinois witnesses John McKay and Joseph Batis, on cross-examination by attorney Pliura, 

testified that in their experience, there are no such damages.  (Tr. 139, 185-86.)  As Mr. Batis 

explained, appraisal standards do not allow the mere assumption of remainder damages but 

require actual market-based evidence thereof.  (Tr. 180-84; Enbridge Ill. Ex. 2, at 3.)  There is no 

such evidence in the record -- the Pliura Intervenors offered none and cited none, and the 

baseless speculation of their attorney is meaningless. 
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2. Good Faith 

At pages 3-5, the Pliura Intervenors make a number of arguments questioning 

whether Enbridge Illinois' negotiations with landowners have been conducted in good faith and 

are truly at an impasse.  The first of these arguments is a manufactured issue: whether there is 

any support for the testimony by Mr. McKay that one of the reasons for an impasse is that some 

landowners "simply oppose the pipeline project, regardless of any amount that might be paid."  

(Enbridge Ill. Ex. 1, at 19; Pliura Intervenors’ Ex. Br., at 3).  Mr. McKay's testimony in this 

regard was unchallenged at the hearings and is itself evidence.  There is no contrary evidence in 

the record.  Instead, the Pliura Intervenors simply create an argument out of wholecloth to the 

effect that "Presumably, Enbridge considers landowners such as Intervenor Al Killian to fall into 

this category because he has not engaged in negotiations with Enbridge land agents."  (Pliura 

Intervenors’ Ex. Br., at 3.)  This is sheer speculation, unsupported by any record evidence. 

The Pliura Intervenors seem to suggest that Enbridge Illinois had an obligation to 

provide evidence why negotiations are at an impasse for each of the 148 landowners for which 

Enbridge Illinois seeks condemnation authority.  (Pliura Intervenors' Ex. Br., at 5.)  ("Enbridge 

had the opportunity and the evidentiary burden to place into evidence substantive evidence of the 

status of negotiations on each of the target properties.")  There is no such requirement.  

Landowner-specific evidence of good-faith negotiation is for circuit courts in eminent domain 

proceedings.  The ICC decides whether there has been sufficient evidence of good-faith 

negotiations resulting in an impasse based on evidence concerning the fairness of the process 

followed by the utility.  As Mr. Maple of Staff testified, the Commission has considered a variety 

of factors in making this determination, including but not limited to: (1) the number and extent of 

contacts with landowners, (2) whether the utility has explained its offer of compensation, (3) 
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whether the offers of compensation are comparable to offers made to similarly situated 

landowners, (4) whether the utility has made an effort to address landowner concerns, and (5) 

whether further negotiations will likely prove fruitful in reaching negotiated settlements.  

Ameren Illinois Company, Docket No. 13-0456, 3, 9-10 (September 10. 2013).  (ICC Staff Ex. 

1.0, at 5.)    

The Staff found that Enbridge Illinois has satisfied these criteria.  Mr. Maple 

testified that as of July 22, 2013, Enbridge Illinois made approximately 921 contacts with the 

remaining 148 landowners who would be subject to eminent domain proceedings.  According to 

Mr. Maple, Enbridge Illinois has contacted most of these landowners five to eight times for the 

purposes of acquiring easements.  (ICC Staff Ex. 1.0, at 5-6.)  Staff therefore concluded that 

Enbridge Illinois adequately demonstrated that it has made ample contacts with landowners.  (Id. 

at 6.)  Staff also found that Enbridge Illinois adequately explained its offer of compensation to 

landowners.  (Id.)  Mr. Maple related how on July 9,  2012, Enbridge Illinois sent a letter to each 

of the holdout landowners, which had attached to it a drawing showing the easement location on 

their property, a right-of-way and easement grant document, a temporary workspace agreement, 

a copy of the Agriculture Impact Mitigation Agreement signed with the Illinois Department of  

Agriculture, and an offer for permanent easements and temporary workspace. (Id.)  Mr. Maple 

also pointed out that on April 1, 2013, Enbridge Illinois increased its offers to landowners to 

125% of the fee value for permanent easements and 50% of that amount for temporary work 

space grants.  (Id.)    

Additionally, Mr. Maple testified that the offers to landowners affected by 

Enrbidge Illinois’ eminent domain request are comparable to offers made to other similarly 

situated landowners.  (Id. at 6-7.)  He related that the land market study conducted by Edward J. 
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Batis and Associates, Inc., concluded that the easement offers were calculated based on land 

market values fully supported by factual market data.  (Id. at 7.)  Mr. Maple also explained that 

Enbridge Illinois originally offered landowners 100% of fee value for permanent easements and 

30% of that amount for temporary workspace, which some landowners accepted.  However, after 

increasing the amount of the offer, Enbridge upgraded offers made to early-signing landowners 

to match the going rate.  (Id.) 

Staff also found that Enbridge Illinois had made an effort to address landowner 

concerns.  He explained that Enbridge Illinois met with the Village of Downs, the Fayette Water 

Company, and the McLean County Board to address landowner concerns.  Enbridge Illinois also 

rerouted the pipeline to avoid structures, land features, or wooded areas.  Enbridge Illinois and 

the Illinois Department of Agriculture signed an Agriculture Impact Mitigation Agreement, 

which specifies how Enbridge will address issues such as depth of soil coverage, preservation of 

topsoil, repairing drain tiles, and other landowner concerns.  (Id. at 7-8.)  Staff found that these 

actions, along with the absence of specific landowner complaints to the contrary, suggest that 

Enbridge Illinois has made the effort to address landowner concerns.  (Id. at 8.)  Finally, Mr. 

Maple testified that he was unable to say with any certainty whether further negotiations would 

be fruitful.  He concluded that “given the large number of holdouts and the length of time that 

has elapsed during the negotiation phase . . . the situation is unlikely to change on a large scale 

absent the Commission granting Enbridge the right to exercise eminent domain.”  (Id. at 9.)  

Enbridge Illinois offered still further evidence that Enbridge Illinois has satisfied 

the five Ameren factors.  (See Enbridge Ill. Ex. 3, at 6-12.)  That evidence in Mr. McKay's 

testimony not only concerned the 148 tracts for which Enbridge Illinois is seeking condemnation 

authority, but specifically addressed the 19 landowners who intervened in this proceeding.  For 
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example, Mr. McKay testified that Enbridge Illinois has made approximately 264 contacts with 

the 14 landowners who intervened in this proceeding but did not file direct testimony.  (Id. at 7.)  

Regarding the five Pliura Intervenors, he testified Enbridge Illinois has made approximately 106 

contacts since late 2006 and early 2007 through May and June of 2013.  (Id.) 

The Pliura Intervenors invent yet another argument on good faith on pages 4-5 of 

their Brief On Exceptions.  There, attorney Pliura plays with numbers introduced by Mr. McKay 

in testimony concerning how it might take as long as three more years to obtain all of the 

easements needed based on the time it took for Enbridge Illinois to reduce the number of 

easements needed from 148 when the Petition was filed to 130 at the time of his Rebuttal 

Testimony.  (Enbridge Ill. Ex. 3, at 12).  No Intervenor testimony nor any cross examination at 

the hearings challenged this conclusion based on the evidence.  Now, with no support in the 

record, attorney Pliura alleges, without evidence, that "Enbridge had no real incentive to show 

progress" in this period, and then suggests that "in the year prior to the filing, Enbridge 

apparently resolved 226 easements in a 12 month period" and "[a]t that rate . . . it would require 

only six and half [sic] months to resolve the remaining 127 easements; a far cry from nearly 

three years."  (Pliura Intervenors' Ex. Br., at 5, (emphasis supplied).)  If attorney Pliura had 

bothered to cross examine Mr. McKay on this point, it would have been obvious that the earlier 

easements were either Luxor-impressed tracts or "low hanging fruit" that were easier to obtain 

than those from landowners who still had not agreed to an easement at the time Enbridge Illinois 

filed its Petition.  Thus, it is invalid to project a rate of progress on obtaining easements for the 

more difficult landowners based on the rate of progress with more agreeable landowners.  

Indeed, Mr. McKay made this exact point when he testified concerning the projected pace of 

obtaining easements in the future based on the pace Enbridge Illinois experienced from the filing 
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of its Petition until the filing of his Rebuttal Testimony (18 additional easements) -- "even this 

pace is questionable because in all likelihood the 18 additional easement agreements reached 

since the filing in July are among the 'easier' agreements to achieve."  (Enbridge Ill. Ex. 3, at 12.) 

Further, as Mr. Maple recently testified in an ICC docket dealing with an 

application for eminent domain authority by another pipeline company, “pipelines take a long 

time to design and build, which means there is also a time- sensitive component to the project . . . 

I do not believe it is in the public interest to compel [the pipeline company] to negotiate 

fruitlessly for years to obtain the last few easements.” (Dkt. No. 13-0433, ICC Staff Ex. 3.0, at 

8).  Mr. Maple’s testimony on this issue applies equally to Enbridge Illinois’ effort in this docket 

to obtain eminent domain authority to construct its pipeline.   

3. Luxor Properties 

On pages 5-6 of their Brief On Exceptions, the Pliura Intervenors charge: 

"As further indication of the 'good faith' employed by Mr. McKay 
on behalf of the Applicant, Pliura Intervenors submit as Exhibit A, 
the attached letters dated April 9, 2014 that began showing up on 
the Exceptions filing deadline of April 11, 2014, in the mail boxes 
of various landowners in the path of the pipeline project . . .  The 
landowners receiving these threatening letters and insulting 
payments are not among the 127 current targets of Eminent 
Domain and the documents are not offered as substantive evidence.  
However, these letters . . . are emblematic of the extortionist tactics 
used by the Applicant to secure the required rights-of-way. 

(Pliura Intervenors' Ex. Br., at 6.) 

There are at least two major problems with the Pliura Intervenors' attempted use 

of these letters and the argument they make.  First, as the Pliura Intervenors admit, the 

documents "are not offered as substantive evidence."  (Pliura Intervenors’ Ex. Br., at 6.)   Indeed, 

the documents are not evidence of any kind, because they are offered for consideration after the 

record has been marked "Heard and Taken."  Second, these letters do not concern condemnation 
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at all – they reflect the exercise by Enbridge Illinois of its existing easement rights under the so-

called "Luxor" easements.  (Petition, at 12.)  The ALJ will recall that when the Pliura Petitioners 

first attempted to intervene, Enbridge Illinois objected because, among other things, attorney 

Pliura had made clear his intention to intervene on behalf of landowners for whom Enbridge 

Illinois was not seeking eminent domain authority.  As Enbridge Illinois explained, at least 28 

landowners listed in Schedule A to Pliura's Petition To Intervene owned tracts that are subject to 

Enbridge's Luxor easement rights that have been affirmed by two federal district courts and the 

United States Court of Appeals for the Seventh Circuit in Enbridge Pipeline v. M. Moore, 633 

F.3d 602 (7th Cir. 2011). (Motion to Deny and Strike Pliura Petition for Intervention at 4, Aug. 

30, 2013.)  The letters to landowners which attorney Pliura is now trying to use to suggest “bad 

faith” by Enbridge Illinois are in fact letters to the owners of tracts on which Enbridge Illinois 

has these Luxor rights, and represent Enbridge Illinois' attempt to exercise these rights where the 

landowner has not agreed to an updated easement with a much high payment for the fee interest.  

The ALJ ruled with respect to the Luxor rights that "it is not the purpose of the current 

proceeding to provide an opportunity to relitigate issues already decided in the federal courts, or 

an opportunity to avoid those decisions. . . ."  (Administrative Law Judge’s Ruling at 2, Oct. 11, 

2013).  This ruling is the law of the case.  The Pliura Intervenors are attempting to get around the 

ruling through the back door by their proposed use of the letters to Luxor tract owners.  No 

attention should be paid to such improper pleading; nor is the exercise of a contracted right an 

“extortionist” tactic.  See Resolution Trust Corp. v. Holtzman, 248 Ill. App. 3d 105, 113 (3d 

1993) (“Parties are entitled to enforce the terms of negotiated contracts to the letter without being 

mulcted for lack of good faith.”) 
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4. Conditions 

The Pliura Intervenors next argue that although the Proposed Order “establishes a number 

of conditions that must be met by Enbridge with respect to issues raised by the Pliura 

Intervenors,” according to the Pliura Intervenors “there is no mechanism to enforce those 

conditions or any recourse for landowners if those conditions are ignored.”  (Pliura Intervenors’ 

Ex. Br., at 6-7.)  This argument is a red herring.  It is axiomatic that the Commission always has 

the power to enforce its orders.  Enforcement by the Commission does not depend upon 

establishing specific enforcement mechanisms in a proposed order; it depends on its already 

existing authority under the law.  In re Implementation of Section 16-125 of Pub. Utilities Act, 

Dkt. No. 98-0036, 1998 WL 372757, at *292 (Ill. C.C. June 1, 1998) (“Staff does not believe 

that including additional enforcement provisions in the reliability rule itself are necessary . . . 

Staff points out that the Commission already has enforcement powers applicable to all of its 

regulatory mandates.”); Vill. of Apple River v. Illinois Commerce Comm'n, 18 Ill. 2d 518, 525 

(1960) (noting that the Commission has the power to enforce its prior orders).   

5. Procedural Issues 

The Pliura Intervenors also argue that "[n]either the Application nor the Proposed 

Order acknowledge the fact that changes in the route from the original Project Application and 

delays in proceeding with construction have operated to deny certain landowners their due 

process."  (Pliura Intervenors’ Ex. Br., at 7.)  The problem for the Pliura Intervenors is that the 

facts of record refute the arguments in at least two respects.  First, on cross examination by 

attorney Pliura, Enbridge Illinois witness John McKay testified that regarding the route of the 

SAX pipeline "[f]or the tracts that are subject to this hearing the route has not changed."  (Tr. 

133.)  There is no contrary evidence in the record.  This testimony was augmented by Mr. 
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McKay’s answer to a question from attorney Pliura:  "With regards to the landowners that are 

involved in this eminent domain proceeding, has Enbridge determined to alter the pipeline route 

in any way from what was originally approved by the ICC in 07-0446?"  (Tr. 134.)  Mr. McKay 

testified, succinctly, "No."  (Id.) 

The due process to which owners of tracts on the pipeline route who may be 

subject to eminent domain are entitled is notice that complies with the ICC's rules.  The record is 

clear that both the original owners of tracts on the pipeline route that may now be subject to 

Enbridge Illinois' Petition for Eminent Domain Authority, and any new owners of such tracts, 

have received the notice required by the Commission's rules.  (Petition, at 13-15; Enbridge Ill. 

Ex. 1, at 12-15; Tr. 135-36.)  At bottom, therefore, there is no basis for the argument of the 

Pliura Intervenors that there have been any changes in the route of the pipeline on any tract for 

which eminent domain authority is sought, and even if there may have been new landowners for 

some of these tracts (a matter not established on the record), such new owners also would have 

received the notice information required by the ICC's rules.  (Tr. 135-136.)  Accordingly, there is 

no due process issue here. 

Beyond this issue, it is clear that the Pliura Intervenors are trying to argue that the 

original certification proceeding for the pipeline, Docket Nos. 07-0446, should be revisited 

because, allegedly "by changing the route between the original application and the present 

construction plans, landowners who are NOW PRESENTLY in the path of the pipeline but were 

not in the path back in 2007 have had no opportunity to oppose the project on necessity or fitness 

grounds."  (Pliura Intervenors' Ex. Br., at 8.)  This is not an argument relevant to this eminent 

domain proceeding – it is an argument that the certification proceeding of Docket No. 07-0446 
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should be reopened.  The ALJ properly ruled at the beginning of this eminent domain proceeding 

that this was not an argument for consideration in this proceeding: 

"As noted above, Enbridge has already been issued a Certificate 
for the project in Docket No. 07-0446.  There were numerous 
issues addressed by landowners and others in that contested 
proceeding.  The Commission's decision was upheld in the 
Appellate Court. 

The scope of a proceeding under Section 8-509 is more narrow, as 
reflected in Section 8-509, prior Section 8-509 proceedings and 
Orders, and the Order in Docket No. 07-0446. 

Administrative Law Judge’s Ruling at 2, Oct. 11, 2013. 

This ruling is the law of the case.  In addition, attorney Pliura ignores that, as the 

ALJ recognized, the Commission’s Order in Docket No. 07-0446 certifying Enbridge Illinois to 

construct and operate the Southern Access Extension pipeline was appealed by, among others, 

attorney Pliura.  The Commission’s Order was upheld by the Appellate Court, Fourth District.  

Pliura Intervenors v. Illinois Commerce Commission, 405 Ill. App. 3d 199 (2010), leave to 

appeal denied, 239 Ill. 2d 589 (2011).  The Pliura Intervenors may not now collaterally attack 

the validity of the Docket No. 07-0446 grant of certification in this proceeding. 

6. Public Comments 

The Pliura Intervenors' last argument is a complaint that the Proposed Order "does 

not discuss the overwhelmingly opposed public comments or even acknowledge their presence."  

(Pliura Intervenors’ Ex. Br., at 9.)  The Pliura Intervenors never raised this issue in their 

suggested sections VI and VII of the draft Proposed Order.  Moreover, the Pliura Intervenors 

made no claim, nor could they, that they made any attempt to introduce these public comments 

into the record.  In any event, clearly such comments are rank hearsay, as they are statements 

made by out-of-court declarants for the truth of the matters asserted.  Thus, it would have been 
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improper to have admitted them under any circumstances, particularly after the record was 

closed. 

CONCLUSION 

For the foregoing reasons, Enbridge Pipelines (Illinois) L.L.C. requests that the 

Commission reject each exception requested by the Pliura Intervenors and grant Enbridge Illinois 

the requested eminent domain authority under Section 8-509 of the Act. 



 

14 
 

 
  Respectfully submitted, 

 
OF COUNSEL: 
 

 ENBRIDGE PIPELINES (ILLINOIS) L.L.C. 
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Enbridge Pipelines (Illinois) L.L.C. 
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 Gerald A. Ambrose 
Dale E. Thomas 
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