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NOW COME the various landowner and farmer Intervenors in the above-referenced cause who 

throughout these proceedings have been jointly referred to for convenience purposes as “Pliura 

Intervenors”, by and through their attorneys, Thomas J. Pliura, and pursuant to Section 200.830 

of the Rules, respectfully submits the following Reply Brief.   

 It is noted that Applicant and the state have both submitted Briefs on Exception that 

suggested certain changes to the Proposed Order.  These changes were largely typographical in 

nature.  Pliura Intervenors take no issue with what is proposed to fix the typographical errors.  

But Pliura Intervenors are compelled to call the attention of the Commission to what is NOT 

proposed by Applicant or Staff.  

 Throughout the Proposed Order the project is referred to as a 36-inch-diameter pipeline.  

Those dimensions were consistently offered by Applicant as its proposed project and neither 

Applicant nor the Staff, in their Exceptions, seeks to change that verbiage.   There is no reference 

in the Final Order for 07-0446 that authorizes anything but a 36-inch-diameter pipeline.  It 

stated, inter alia,  

IT IS HEREBY CERTIFIED, subject to the conditions imposed in this order, that Enbridge 

Pipelines (Illinois) L.L.C. is authorized, pursuant to Section 15-401 of the Common Carrier 

By Pipeline Law, to construct, operate and maintain the proposed 36-inch pipeline as 

described in this order and to operate as a common carrier by pipeline within an area sixty 

feet wide and extending approximately 170 miles along the route identified in Attachments A 

and B to the petition in Docket No. 07-0446.(ICC 07-0446, Final Order, July 8, 2009, at page 

70) (emphasis added)   

 
IT IS FURTHER ORDERED that the proposed pipeline is necessary and should be 

constructed, to promote the security or convenience of the public, pursuant to Section 8-503 

of the Public Utilities Act. 

 

No language such as “up to 36 inches” or “not more than 36 inches” for example is used to 

describe the approved pipeline.  It is irrefutable that the only pipeline dimension approved under 

07-0446 is a 36-inch-diameter pipeline.   All public necessity calculations in the underlying 

application presumed that Applicant had accurately and honestly reported the diameter (and thus 
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the capacity) of the pipeline.  That dimension is repeated in the proposed order in the instant 

docket and neither the Staff nor the Applicant has raised an exception.   

The ICC approval process is, by its very nature, a balancing test between the 

demonstrable public benefit on the one hand and the private land rights and public safety 

concerns on the other.  A project requiring substantial intrusion upon private land rights and 

exposure of the public to significant risk of harm can only be approved if those concerns are 

outweighed by the public benefit met by the project.  But here, after seven years of Commission 

proceedings and Federal Court litigation, Applicant has now, at the eleventh hour, surreptitiously 

altered the scope of the project and has ignored that change in its Brief on Exceptions.   

Attached hereto and incorporated herein as Exhibit A is a “Project Update: Issue 2, April 

2014” mailed out by Enbridge to the public and received by Pliura Intervenors on April 14, 2014. 

Contrary to the original Application in 07-0446, contrary to the original Order in 07-0446, and 

contrary to the current Application, and contrary to the current Proposed Order and Applicant’s 

Brief on Exceptions, this “Project Update” now clearly shows that the Southern Access 

Extension will not be a 36-inch-diameter pipeline but has been changed to a 24-inch-diameter 

pipeline.  This post-certificate alteration, ignored by Applicant in its Brief on Exceptions, 

substantially reduces the project’s capacity.  That reduction in capacity renders meaningless all 

prior public benefit determinations, since all calculations were based on the capacity of a 36-

inch-diameter pipeline. Enbridge has no certificate in good standing to build a 24-inch-diameter 

pipeline, yet that is what it is now proposed.  The Exceptions to the Proposed Order offered by 

Staff and by the Applicant make no mention of this alteration and must therefore be rejected.  

How can there be a finding of the exhaustion of good faith when landowners can’t receive a 

consistent description as to what is even being built?   
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This new information is not simply a typographical error in a marketing piece.  Attached 

hereto and incorporated herein as Exhibit B is an affidavit from landowner Carlisle Kelly.  

Confounded by the information provided to him by Enbridge in the Exhibit A mailer, Mr. Kelly 

personally traveled to the Taylorville, Illinois pipe yard identified in the mailer.  Attached to his 

sworn affidavit are true and accurate photographs of what he observed there: miles and miles of 

24-inch-diameter pipe, stacked and ready for construction, with even more 24-inch-diameter pipe 

being unloaded from rail cars.  Mr. Kelly observed no 36-inch-diameter pipe anywhere in sight.  

It is clear from both the mailer (Exhibit A) and Mr. Kelly’s personal observations and photos 

(Exhibit B) that applicant has surreptitiously altered the project from the approved 36-inch-

diameter pipeline to a lower capacity 24-inch-diameter pipeline without securing the required 

Certificate in Good Standing and without mentioning the alteration in the instant filing or the 

Brief on Exceptions.      

The Commission has no authority to grant Eminent Domain power to the applicant for 

anything other than what was previously sought and obtained in the Certificate of Good 

Standing.  As a creature of statute, the Commission has only those powers that are conferred 

upon it by law.  Any action it takes must be authorized by its enabling legislation. Genius v. 

County of Cook, 953 N.E.2d 407, 412 (2011).  The sole statutory source of the Commission’s 

authority to grant Eminent Domain authority to the Application is found at 220 ILCS 5/8-509 

which states, in pertinent part, 

When necessary for the construction of any alterations, additions, extensions or 

improvements ordered or authorized under Section 8-406.1, 8-503, or 12-218 of this Act, 

any public utility may enter upon, take or damage private property in the manner 

provided for by the law of eminent domain... 220 ILCS 5/8-509. 

 

As shown above, the Section 8-503 Certificate in Good Standing issued in 07-0446 was for a 36-

inch-diameter pipeline.  There is no authority under Section 8-503 of 8-509 to permit a granting 
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of Eminent Domain authority for this 24-inch-diameter project without the Applicant having first 

received a Certificate in Good Standing authorizing that project.  The Certificate of Good 

standing must be issued before Eminent Domain can be pursued.  Lakehead Pipeline Co., Ltd. 

Pshp. v. Illinois Commerce Comm'n, 296 Ill. App. 3d 942, 949, 696 N.E.2d 345, 350, 231 Ill. 

Dec. 353 (3rd Dist. 1998)  Granting Eminent Domain in the instant application for a 24-inch-

diameter pipeline, where there is no valid Certificate in Good standing authorizing a 24-inch 

pipeline would thus impermissibly exceed the Commission’s authority.  Service Pipe Line Co. v. 

Ruder, 19 Ill. 2d 332, 167 N.E.2d 419 (1960).  Even if there were to be found some statutory 

authority to allow the granting of Eminent Domain authority in spite of a post-certificate 

alteration of the project, the Proposed Order and the Briefs on Exceptions of Applicant and Staff 

are silent on the issue. Each continues to reference a 36-inch pipeline.  With Enbridge now 

proceeding with a 24-inch-diameter pipeline, there is substantial unresolved legal uncertainty 

whether the new project has the required Certificate in Good Standing and whether an approval 

of Eminent Domain would afford Enbridge any authority where the taking is intended to 

facilitate an unapproved 24-inch-diameter pipeline project.   

 This is not an insignificant or immaterial alteration.  By altering the project from a 36-

inch-diameter pipeline to a 24-inch-diameter pipeline, Applicant has substantially reduced the 

capacity of the pipeline.  The certificate in Good standing was granted, in large part, on the 

evidence submitted by Applicant in 07-0446 as to the alleged economic benefits consumers 

would enjoy as a result of the proposed project.  As recounted in Pliura Intervenors v. Ill. 

Commerce Comm'n, 

In October 2007, Enbridge Pipeline's economics expert, who was retained to provide 

testimony regarding the benefits Illinois would experience if the Commission granted 

Enbridge Pipeline's application, filed his written testimony. The expert explained that the 

pipeline extension was part of the expansion project that Enbridge had undertaken. With 
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regard to that project, the expert noted the following substantial benefits Illinois 

consumers would enjoy: (1) a present-value savings of $ 407 million based on the 

mitigating effect  [8] increased oil production would have on gasoline prices, distillate, 

and jet fuel; (2) improved regional security as dependency on uncertain oil supplies from 

South American and the Middle East are replaced by a stable flow of Canadian oil; (3) 

gains in "regional economies" based on planned refinery upgrades, oil storage expansion, 

and pipeline expansion as the anticipated secure supply of Canadian oil replaces the 

recent history of foreign oil disruptions; (4) a commitment from Illinois refineries to 

expand their respective facilities to accommodate the additional oil; (5) increased security 

and safety benefits through local and expanded oil storage facilities; and (6) additional 

employment opportunities. 

 

In opining that the Commission should grant Enbridge Pipeline's application, the expert 

noted the following: 

 

"[T]he [pipeline e]xtension *** is extremely important to Illinois and its consumers. In 

addition to providing access to a secure  source of petroleum for many years to come, the 

[pipeline e]xtension *** will likely provide Illinois consumers with substantial savings in 

the event of any crisis that occurs in the future, especially if the tight spare capacity that 

exists today  continues, as is likely, in the future." 

 

The expert (1) explained that his $ 407 million present-value-savings estimate was based 

on the 400,000 bpd that would flow to Patoka--and eventually the "world supply"--if the 

Commission approved Enbridge Pipelines' application and (2) acknowledged that he had 

not confirmed information regarding proposed refinery upgrades but instead, relied on the 

representations made in Enbridge Pipeline's application.   Pliura Intervenors v. Ill. 

Commerce Comm'n, 405 Ill. App. 3d 199, 203-204, 942 N.E.2d 576, 580, 347 Ill. Dec. 

373, 377 (4th Dist. 2010). 

 

By drastically reducing the capacity of the pipeline after the certificate was issued, 

Applicant has rendered meaningless all of its expert testimony on public benefit.  This has the 

effect of rendering the Commission’s prior decision on public benefit arbitrary, capricious, 

unreasonable or erroneous.  That is precisely why the statute requires Commission approval for 

minor route changes and makes no provision for changes in the proposed project itself.   

Additionally, Applicant’s Brief on Exceptions makes no mention of the route alterations 

acknowledged in the “Project Update”.  Pliura Intervenors have raised obvious issues over the 

route alterations which have not been addressed by the Applicant, the State or the Commission.  

Applicant’s Brief and the Proposed Order are silent on the issue.   As raised in Pliura 



7 

 

Intervenors’ Brief on Exceptions, landowners who were identified by the Applicant in the 

original Project Application, ICC Docket No. 07-0446, had an opportunity to support or oppose 

the project in public necessity and/or applicant fitness grounds.  But by changing the route 

between the original application and the present construction plans, landowners who are NOW 

PRESENTLY in the path of the pipeline but were not in the path back in 2007 have had no 

opportunity to oppose the project on necessity or fitness grounds.  To subject any such 

landowner to Eminent Domain without any ability to oppose the project itself is an improper 

denial of due process.  Changing the scope of the project, and thus materially altering the public 

benefit determination, renders this denial of due process even more harmful.  Under 220 ILCS 

5/15-401(f), the Applicant had a 6-month window following issuance of the Certificate in Good 

standing to file a petition for route alteration.  This process is in place to afford an applicant 

some flexibility to accommodate landowner preferences or to address environmental concerns.  

But it appears from the record that no such route alteration request was made.  The Proposed 

Order does not address this issue and nether do the Briefs of the Applicant or Staff.   

Enbridge has consistently sought to dodge this serious issue throughout these 

proceedings, insisting that it is not relevant to the instant proceeding.  For example, when Pliura 

Intervenors attempted to raise issues of whether Applicant had made post-certificate alterations 

to the scope and route, in an earlier filing, Enbridge personally attached counsel for Pliura 

Intrervenors, stating, “[h]is apparent purpose is to stimulate litigation and delay, harass Enbridge 

Illinois, burden the Commission by raising many extraneous issues outside the proper bounds of 

this proceeding and, if possible, prevent the construction of a project for which the Commission 

has found a public need exists and as to which it held the public convenience and necessity 

required the issuance of a Certificate in Good Standing and construction of the pipeline.” 
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(Enbridge Motion to Deny and Strike Pliura Petition for Intervention, 13-0446, dated Aug. 30, 

2013 at page 5).   

Very respectfully, Pliura Intervenors have not sought to re-litigate issues that were 

already decided in 07-0446.  What the Proposed Order and the proposed exceptions fail to take 

into consideration, however, are the post-certificate alterations which render these issues 

undecided.   A final order granting Eminent Domain authority for the private taking of private 

land for the construction of a 36-inch-diameter pipeline is entirely inappropriate where that is not 

what is apparently now being constructed.   Similarly, a finding of the exhaustion of good faith 

negotiations cannot be found where landowners were given false or inaccurate information as to 

the scope of the project and where many landowners were never afforded the opportunity to 

oppose the project due to post-certificate route alterations.  Because none of these issues were 

addressed by Staff or Applicant in their Briefs on Exceptions, those filings must be rejected.   

Conclusion 

The Brief of Exceptions of Applicant and Staff were limited to correcting typographical 

errors.  Neither Applicant nor Staff sought to correct the Proposed Order to cause it to match the 

Applicant’s current project.  Presumably, no such exceptions were proposed so as to avert any 

consequences stemming from material post-certificate project alterations.  But the parties are 

now in a legal and regulatory quandary.   The current applicant seeks authority to exercise 

eminent domain authority. Such a grant requires prior approval of the project under the 

Certificate in Good standing process.  But that is not the case here when the certificate 

authorized a 36-inch diameter pipeline and did so, based in part on the perceived public benefit 

that a pipeline of that capacity could provide.  The current proposal assumes a pipeline of much 

smaller capacity and therefore much less significant public benefit.  Further, the proposal has still 
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never settled on a route and therefore any approval of the instant action would necessarily result 

in a denial of due process. None of these difficult issues have been addressed by Applicant or 

Staff.  For these reasons, the Briefs on Exceptions by Applicant and Staff should be rejected and 

the Proposed Order should be amended consistent with Pliura Intervenors’ Brief on Exceptions.   

Respectfully submitted this 17
th

 day of April, 2014 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

       Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 
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PROOF OF SERVICE 

 

 The undersigned certifies that on this 17th day of April, 2014, he served a copy of the 

foregoing document together with copies of each Petition to Intervene upon the individuals on 

the attached service list, by electronic mail. 

Amy Back & Joel Kanvik 
Enbridge Energy Company, Inc. 
1409 Hammond Ave. 
Superior, WI 54880   
mailto:joel.kanvik@enbridge.com 
 
Bruce Stevenson, Corporate Secretary 
Enbridge Pipelines (Illinois) L.L.C. 
1100 Louisana St., Ste. 3300 
Houston, TX 77002-5217   
mailto:bruce.stevenson@enbridge.com 
 
Gerald Ambrose, Dale E. Thomas 
  & G. Darryl Reed 
Attys. for Petitioner  
Sidley Austin LLP  
One S. Dearborn  
Chicago, IL 60603   
mailto:gambrose@sidley.com 
mailto:dthomas@sidley.com 
mailto:gdreed@sidley.com 
 
Document Processor 
Enbridge Pipelines (Illinois) L.L.C. 
C T Corporation System 
208 S. LaSalle St. 
Chicago, IL 60604   
mailto:Fax: (312) 345-4343 
 
Mark Maple, Case Manager  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:mmaple@icc.illinois.gov 
 
John Feeley 
Office of General Counsel 
Illinois Commerce Commission, 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601   
mailto:jfeeley@icc.illinois.gov 
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James V. Olivero 
Office of General Counsel  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:jolivero@icc.illinois.gov 
 
Larry Jones 
Administrative Law Judge  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:ljones@icc.illinois.gov 
 
Mercer Turner,  

Law Office of Mercer Turner, P.C.  

202 N. Prospect, Ste. 202  

Bloomington, IL 61701  

E-Mail: mercerturner1@msn.com 

 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 
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