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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
REPLY BRIEF ON EXCEPTIONS 

 
 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to the direction of the Administrative Law Judge (“ALJ”) and Section 200.800 

of the Illinois Administrative Code, respectfully submits its Reply Brief on Exceptions 

(“RBOE”) to certain positions/arguments raised in the briefs on exceptions (“BOE”) filed 

by Enbridge Pipelines (Illinois) L.L.C. (“Enbridge Illinois”) and the Pliura Intervenors. 

Staff’s failure to address other positions or arguments that were contained in the 

BOEs should not be construed as agreement with those positions or arguments. 

 

I. INTRODUCTION 

On July 22, 2013, Enbridge Illinois filed, with the Illinois Commerce Commission 

("Commission"), a “Petition Pursuant to Section 8-509 of the Public Utilities Act (“PUA” 
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or “Act”) to Take Private Property as Provided by the Law of Eminent Domain.” 

(Enbridge Petition) 

Hearings were held in this matter before a duly authorized ALJ at the offices of 

the Commission in Springfield, Illinois. Appearances at one or more hearings were 

entered by respective counsel for Enbridge Illinois, Pliura Intervenors, Holstine 

Intervenors, the Commission Staff, and by Mercer Turner. 

At the conclusion of the hearings, the record was marked “Heard and Taken.” A 

draft order was filed by Enbridge Illinois, along with its proposed analysis and 

conclusion. The position of the Commission Staff was included in the draft order filed by 

Enbridge Illinois. The proposed analysis and conclusion of Pliura Intervenors was also 

filed at that time. The draft order process superseded the filing of post-hearing briefs. 

A Proposed Order was issued by the ALJ on April 3, 2014. 

Exceptions were filed by Staff1, Enbridge Illinois, and the Pliura Intervenors on 

April 11, 2014.  Staff’s Reply Brief on Exceptions follows. 

 

II. ARGUMENT 

A. RESPONSE TO ENBRIDGE ILLINOIS 

Attached to Enbridge Illinois’s BOE were a number of proposed technical/non 

substantive changes to the ALJPO.  Staff has no objection to those proposed changes 

by Enbridge Illinois. 

                                            
1 Staff’s exceptions were in the nature of technical corrections (typos etc.).  Staff did not file any 
substantive exceptions to the ALJPO. 
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B. RESPONSE TO PLIURA INTERVENORS 

1. Status of Negotiations 

 The Pliura Intervenors take exception to the evidence concerning the status of 

negotiations.  One of those concerns involves the list of landowner contacts Enbridge 

Illinois placed in the record. (Pliura Intervenors BOE, p. 5)  The Pliura Intervenors 

suggest the type of contacts made by Enbridge Illinois do not constitute good faith 

negotiations.  Id.  The Commission should reject the Pliura Intervenors exception on this 

issue.  

 As set forth by the ALJ, when evaluating whether a reasonable effort to negotiate 

for easements has been made, the first of five factors to consider is the number and 

extent of contacts with the landowners.  (ALJPO, p. 32)  Staff witness Maple testified to 

the following.  At the time of its original application in Docket No. 07-0446, Enbridge 

Illinois had made, on average, about three contacts per landowner.  These contacts 

ranged from phone calls, to mailed informational packets, to face-to-face visits with 

Enbridge agents.  Enbridge Illinois continued to make further contacts and participated 

in public meetings from 2007 to 2009.  Beginning in July of 2012, Enbridge Illinois 

reopened negotiations and with the remaining holdout landowners and made more 

contacts.  It held four more open house meetings in February of 2-13.  As of July 22, 

2013, Enbridge Illinois had made approximately 921 contacts with the remaining 148 

landowners who would be subject to eminent domain proceedings.  That would work out 

to an average of over six contacts per landowners, with actual contacts ranging from 

two to thirty-two. According to Enbridge Illinois, it had contacted most landowners five to 

eight times for purposes of acquiring easements.  (Staff Ex. 1.0, p. 5-6) 
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 Since the time of its original application in 2007, Enbridge Illinois has made 

numerous contacts with the landowners for acquiring easements along the proposed 

route, in a variety of fashions, such as letter, phone calls, open house meetings, and 

face-to-face contacts. It is disingenuous for the Pliura Intervenors to claim that the 

number of contacts and extent of contacts were not enough or sufficient for purposes of 

granting eminent domain.  (Pliura Intervenors BOE, p. 5)  While it is true some 

landowners were contacted more than others, the number of contacts was substantial 

and was determined by Staff that Enbridge Illinois had demonstrated that it had made 

ample contacts with landowners.  (Staff Ex. 1.0, p. 6)      

 In addition, the Pliura Intervenors argue that the ALJPO makes no provision for 

the possibility the Enbridge Illinois may proceed to eminent domain proceedings without 

honoring the conditions set forth at pages 33 and 34 of the ALJPO.  Those conditions 

being that: 

1. Any Section 8-509 relief granted herein does not authorize Enbridge to seek 

eminent domain to acquire easement rights for more than one line; 

2. That certain new practices and procedures shall be applicable to the line in the 

instant docket;  

3. Enbridge shall allow Mr. Kraft or his representative to be present; shall give Mr. 

Kraft reasonable notice in advance; and shall schedule and conduct any 

necessary training in a manner reasonably convenient for Mr. Kraft or his 

representative. Also, with respect to those drain-tile issues, if the landowner 

wants to communicate directly with Enbridge personnel instead of just with 

contractors, Enbridge shall do so; and 

4. Enbridge shall continue to make certain offers available and shall proceed in a 

manner that avoids an interruption of water service to Mr. Korte and Mr. Kraft. 

(ALJPO, 33-34) The Pliura Intervenors argue that the final order should provide that if 

Enbridge Illinois fails to meet the conditions specified above, that Enbridge Illinois 

forfeits the eminent domain authority as to “all 127 remaining tracts.”  The Pliura 
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Intervenors also argue that the final order should specify “whether a landowner’s 

recourse lies with the Commission or the Circuit or Appellate Courts.” (Pliura 

Intervenors BOE, p. 7)  The Commission should reject the Pliura Intervenors 

exceptions.  The Pliura Intervenors fail to consider that the PUA provides that under 

Section 10-108, if a Commission order is being violated by Enbridge Illinois, then either 

the Commission or the Pliura Intervenors may file a complaint against Enbridge Illinois. 

(220 ILCS 5/10-108) In addition, Enbridge Illinois could be assessed a penalty for not 

following the Commission’s order. (220 ILCS 5/5-202)  Finally, the Pliura Intervenors fail 

to consider that when appropriate, Section 5/4-202 allows injunctive relief to be taken 

against Enbridge Illinois for failing to follow a Commission order. (220 ILCS 5/4-202)  

Based upon the above, the exceptions proposed by the Pliura Intervenors are 

unnecessary and should be rejected. 

 

2. Public Comments 

The Pliura Intervenors take exception to the ALJPO for not discussing the public 

comments appearing on the Commission’s E-docket system and considering them 

when reaching a decision. (Pliura Intervenors BOE, p. 9)  The omission of an 

acknowledgement of public comments appears to be just an oversight by the ALJ, just 

as the Pliura Intervenors did not include any discussion of the public comments in their 

own proposed conclusion language submitted to the ALJ. 

Staff recommends that the ALJPO and final order acknowledge those public 

comments for the following reasons.  Section 2-107 of the PUAprovides in part that: 

* * * 
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The Commission shall provide a web site and a toll-free telephone number to 
accept comments from Illinois residents regarding any matter under the auspices 
of the Commission or before the Commission. The Commission staff shall report, 
in a manner established by the Commission that is consistent with the 
Commission’s rules regarding ex parte communications, to the full Commission 
comments and suggestions received through both venues before all relevant 
votes of the Commission. 
 

* * * 
220 ILCS 5/2-107.  Under the Common Carrier by Pipeline law, Section 2-107 applies to 

this proceeding. (“Except to the extent modified or supplemented by the specific 

provisions of this Article, Articles I to IV,1 Sections 5-101, 5-201, 5-202, 5-203, 8-101, 8-

503, 8-509, 9-221, 9-222, 9-222.1, 9-222.2, and 9-250, and Article X are fully and 

equally applicable to common carriers by pipeline, their rates and services, and the 

regulation thereof.”) 220 ILCS 5/15-101 

A recent case, Apple Canyon Property Owners Association v. Illinois Commerce 

Comm’n, 2013 IL App (3) 100832, addressed Section 2-107 and a related Section 8-

306(n)2.  While Section 8-306(n) does not apply to this matter, Section 2-107 does and 

Staff’s reading of the Apple Canyon is that the public comments received in this docket 

must be made available to the ALJ and Commission and must be reviewed by the ALJ 

and Commission when reaching their decision.  However, Apple Canyon case does not 

specifically require each public comment to be addressed point for point in the proposed 

order and final order as the Pliura Intervenor have suggested. (Pliura Intervenors BOE, 

p. 9)   Staff’s reading of Apple Canyon is that the ALJ and Commission should indicate 

in the proposed order and final order that the comments were made available to them 

and were reviewed by them when reaching a decision. 

                                            
2 Section 8-306 of the PUA specifically applies to water and sewer utilities. 
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Based upon the above, Staff recommends that the ALJPO and the Commission 

final order include a statement that (1) the public comments were made available to the 

ALJ and the Commission and (2) the public comments were reviewed by the ALJ and 

the Commission when reaching a decision. 

 

III. CONCLUSION 

WHEREFORE, for the above stated reasons Staff requests that the Commission 

adopt Staff’s recommendations. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
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