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COMMONWEALTH EDISON COMPANY’S  
REPLY IN SUPPORT OF MOTION TO STRIKE  

PORTIONS OF PRE-FILED DIRECT AND REBUTTAL TESTIMONY  

Commonwealth Edison Company (“ComEd”) submits this Reply in Support of its 

Motion to Strike (“Motion”) portions of the direct and rebuttal testimony submitted by the “SKP 

Parties” and other witnesses.1  The testimonies identified in ComEd’s Motion are out-of-court 

statements offered for the truth of the matters asserted, and the testifying witnesses are not 

experts entitled to base their opinions on hearsay.  Moreover, even experts cannot introduce 

hearsay as evidence for its truth.   

The SKP Parties’ Response cannot deny those facts, and does not show that the 

referenced testimonies, or the hearsay exhibits they seek to sponsor, are admissible.  Also, no 

response to the Motion has been received with respect to the inadmissible testimony of Jeffrey 

Payne and Constance Jones, and the Motion should also be granted as to those testimonies. 

                                                 
1 The SKP Parties include: Ellen Roberts Vogel, Robert Mason and Diane Mason, John Tomasiewicz, Jerry 

Drexler and Kristin Drexler, Thomas Pienkowski and Kristine Pienkowski, and William Lenschow.  Of those 
parties, the Motion applied to portions of the testimonies of Mr. Mason, Mr. Tomasiewicz, Mr. and Mrs. 
Pienkowski, and Mr. Lenschow.  The Motion also applies to portions of the testimonies of Jeffrey Payne and the 
(late-filed) direct testimony of Constance Jones, who are not among the SKP Parties.  See Motion at 10-11.   
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I. THE TESTIMONIES OFFER OUT-OF-COURT STATEMENTS FOR THE 
TRUTH OF THE MATTERS ASSERTED   

Contrary to the claims set forth in the SKP Parties’2 Response, that the statements at issue 

are offered in support of broader conclusions is of no significance.  Each of the statements 

identified in the Motion and discussed below are claims or statements made by others not 

qualified as “bases” of opinions offered by the witness, but as statements or conclusions 

attributed to the non-testifying author.   

Mr. Pienkowski Testimony.  For instance, SKP Parties offer two different explanations 

for Mr. Pienkowski’s testimony regarding his concerns about electric and magnetic fields 

(“EMFs”) (T. Pienkowski Dir., Pienkowski Ex. 1.0, 3:35-44), neither of which squares with the 

actual testimony.  Posed with the question, “[d]o you harbor additional concerns about the 

proposed line, other than visual impacts[,]” Mr. Pienkowski’s response relies on hearsay as fact:  

Yes. …  I have read some of the technical studies that have focused on the health 
and safety of individuals living within close proximity to high voltage power 
lines, and it has raised my concern.  There appears to be a link between child 
leukemia and elevated magnetic fields.  The studies around high voltage electric 
fields are not as conclusive and they usually state that they could neither prove 
nor disprove adverse effects of elevated electric fields.  The fact that the adverse 
effects of large electric fields could not be disproved is still of concern. 

Id.  The SKP Parties claim that Mr. Pienkowski’s testimony is admissible as evidence of (i) his 

perception and mental state of concern and/or (ii) the potential effect of the proposed line on his 

wife’s business.  Resp. at 4-5.  However, the studies described in the testimony were not 

conducted by Mr. Pienkowski; nor do they address or evidence his mental state in any respect.  

Rather, Mr. Pienkowski describes the studies to substantiate his otherwise unsupported concerns 

                                                 
2 The SKP Parties appear to concede that Mr. Lenschow’s direct testimony concerning stray voltage 

constitutes hearsay.  Rather, as discussed below, they erroneously assert that Mr. Lenschow is an expert witness that 
is allowed to rely upon inadmissible hearsay as the basis of his expert opinion.  Regardless, however, even an expert 
cannot introduce hearsay for its truth.   
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by pointing to the hearsay.  Mr. Pienkowski’s direct testimony, therefore, presents a classic 

example of a witness relying upon the credibility of a third-party declarant, which the courts 

have routinely found to constitute inadmissible hearsay.  See, e.g., People v. Armstead, 322 Ill. 

App. 3d 1, 11 (1st Dist. 2001).   

The SKP Parties’ alternative grounds for admitting Mr. Pienkowski’s testimony also does 

not withstand any scrutiny, as Mr. Pienkowski does not even reference the public’s perception of 

EMFs or the effect that the line might have on his wife’s business.  Indeed, Mr. Pienkowski does 

not even mention his wife’s business except to state that his home “provides a location for my 

wife to have a career[.]”  T. Pienkowski Dir., Pienkowski Ex. 1.0, 2:23 - 3:24.   

Mrs. Pienkowski Testimony.  The Response’s justification for Mrs. Pienkowski’s 

hearsay similarly misses the mark.  Replying to the question, “[d]oes the proposed primary 

routing … affect your business renting space to Hope Reins and contract work as the equine 

specialist[,]” Mrs. Pienkowski testifies that: 

Yes. …  One of the priorities of doing this work is providing safety, both 
physically and emotionally. …  From the research that I have done and the survey 
of our current clients, the presence of high voltage power lines towering above the 
tree line has the potential to diminish our client’s perception of their safety.  
Psychology articles that I have read indicate that internally, at a neurological 
level, the presence of something that is perceived to be unsafe, either internally or 
externally, such as transmission lines, can very possibly negatively impact 
therapeutic results.  There is a large amount of research that has been done on the 
impact that the environmental setting plays in either encouraging or discouraging 
positive interaction or learning. 

K. Pienkowski Dir., Pienkowski Ex. 2.0, 5:78-90.  SKP Parties claim that these assertions are 

admissible “for the purpose of explaining how her businesses will be affected” by ComEd’s 

proposed route.  Resp. at 6.3  That claim, however, is irrelevant.  Hearsay is no more admissible 

                                                 
3 Notably, the SKP Parties do not contend that Mrs. Pienkowski qualifies as an expert witness. 
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to prove harm to a business than it is to prove any other allegation.  Mrs. Pienkowski’s claim is 

based on references that are hearsay and that cannot be cross-examined.  First, she testifies that 

unnamed third-party authors have concluded that “the presence of something that is perceived to 

be unsafe … can very possibly negatively impact therapeutic results.”  Id. at 5:85-88.  Second, 

she testifies that unnamed clients have told her that the presence of a transmission line would 

diminish their sense of security.  Id. at 5:83-85.  In both instances, Mrs. Pienkowski attempts to 

prove the truth of the matters asserted, i.e., the premises leading to her conclusion that the project 

will adversely affect her businesses.  As such, lines 83-90 of Mrs. Pienkowski’s direct testimony 

constitute inadmissible hearsay that must be stricken. 

Tomasiewicz and Mason Testimonies.  The SKP Parties’ parallel attempts to defend the 

hearsay in the testimonies of Mr. Tomasiewicz and Mr. Mason are similarly flawed.  

Mr. Tomasiewicz’s direct testimony states:  

I ask that the Commission consider the International Commission for 
Electromagnetic Safety’s passing of the “Benevento Resolution” resolving to 
institute the “Precautionary Principal” [sic] which states; [sic] “when there are 
indications of possible adverse effects, though they remain uncertain, the risks 
from doing nothing may be far greater than the risks of taking action to control 
these exposures.  This shifts the burden of proof from those suspecting a risk to 
those who discount it.”[]  I and my neighbors the residents of Bowes Creek 
suspect, and many studies indicate[] that long term exposure to above ground high 
voltage transmission lines represents an actual health hazard, or at a minimum, an 
easily mitigated likely health hazard … .” 

Tomasiewicz Dir., Tomasiewicz Ex. 1.0, 8:144-152 (footnote omitted).  None of these 

documents are admissible and the fact that he improperly invites the Commission to consider 

them as substantive evidence cannot be denied.  Mr. Mason’s testimony – that his wife, a 

“healthcare professional, … is concerned about the possible health risks associated with long-

term exposure to high-voltage transmission lines” (Mason Dir., Mason Ex. 1, 4:48-50) – is even 

more remote, invoking concerns of his wife (a non-witness) based on her exposure to hearsay. 
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The SKP Parties next deny that Mr. Tomasiewicz and Mr. Mason “are testifying that 

electromagnetic fields do, in fact, cause adverse health effects,” but that their testimonies are 

instead intended to prove their concerns regarding the effect that the project could have on their 

property values.  Resp. at 6.  This claim is belied by the testimony itself.  Mr. Tomasiewicz and 

Mr. Mason each testifies that third-party declarants, unavailable for cross-examination, have 

expressed concerns about health effects of EMFs.  And, Mr. Tomasiewicz expressly invites the 

Commission to treat the so-called “Benevento Resolution” and “Precautionary Principle[,]” as 

evidence.  Furthermore, Mr. Tomasiewicz’s discussion is found under a heading entitled, “C. 

Health Impacts” and is offered in response to the question: “[y]ou mention health concerns 

associated with above ground transmission lines.  Please explain.”  Tomasiewicz Dir., 

Tomasiewicz Ex.1.0, 7:133-135.  In contrast, Mr. Tomasiewicz addresses his concerns about the 

impact of the project on property values under the heading “A. Impact to Property Values[,]” 

which spans from lines 50-100 of his direct testimony.  Similarly, Mr. Mason’s hearsay 

regarding his wife’s concerns responds to the question, “What about health concerns[.]”  Mason 

Dir., Mason Ex. 1.0, 4:47-50.   

II. CLAIMS THAT THE WITNESSES ARE “EXPERTS” DOES NOT SAVE THE 
INADMISSIBLE HEARSAY 

The SKP Parties contend that, due to his experience as a dairy farmer, Mr. Lenschow 

should be considered an expert witness that is qualified to rely upon hearsay to generate his 

testimony.   

First and foremost, even if Mr. Lenschow was as an expert on the medical impacts of 

stray voltage – which he is not – his attempt to introduce as fact statements from unnamed 

hearsay sources is inadmissible.  While expert witnesses may rely on hearsay in presenting their 

testimony, such hearsay is not admissible for the truth of the matter asserted.  The expert may 



 6 

cite bases for their own opinion, but an expert may no more read hearsay into the record as 

substantive evidence than may any other witness.  In the words of the Illinois Supreme Court in 

People v. Nieves, 193 Ill. 2d 513, 528 (2000), “While the contents of reports relied upon by 

experts would be inadmissible if offered for the truth of the matter asserted, an expert may 

disclose the underlying facts and conclusions for the limited purpose of explaining the basis for 

his opinion.”   

Mr. Lenshow’s testimony simply repeats hearsay – and unidentified hearsay at that – in 

an attempt to assert its conclusions are true.  He has no basis for an independent opinion, but 

simply claims that “[m]any studies have indicated that stray voltage from high-voltage 

transmission lines adversely affects dairy cow health, reduced, lower quality, milk output.”  

Lenschow Dir., Lenschow Ex. 1.0, 4:47-49.  In any event, whatever experience Mr. Lenschow 

may have with respect to dairy cows, he is not qualified to opine that this, or any transmission 

line, creates stray voltage, and certainly not in a properly grounded facility.   

WHEREFORE, for these reasons and as further explained in ComEd’s Motion, the 

Administrative Law Judges should exclude from evidence the testimony of the following SKP 

Parties’ witnesses: (1) T. Pienkowski Dir., Pienkowski Ex. 1.0, 3:39-42; (2) K. Pienkowski Dir., 

Pienkowski Ex. 2.0, 5:83-90; (3) Tomasiewicz Dir., Tomasiewicz Ex. 1.0, 8:144-152; Mason 

Dir., Mason Ex. 1.0; 4:48-50; and Lenschow Dir., Lenschow Ex. 1.0, 4:48-49.  In addition, the 

Administrative Law Judges should exclude from evidence the testimony of Mr. Payne and Ms. 

Jones identified in the Motion – with respect to which no response has been received – as well as 

the hearsay exhibits to Mr. Payne’s rebuttal testimony – primarily partisan “fact sheets” and 

“media packs” that are sponsored by the stricken hearsay narrative and are themselves classic 

hearsay.   
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