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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

AQUA ILLINOIS, INC. ) 

 ) 

Petition for a Certificate of Public Convenience ) 

and Necessity to Construct, Operate and Maintain a )  Docket No. 13-0246 

Water Distribution System and a Wastewater ) 

Collection System in areas of Kankakee and Will ) 

Counties, Illinois. ) 

 

 

VILLAGE OF PEOTONE AND VILLAGE OF MONEE’S 

RESPONSE TO AQUA ILLINOIS, INC.’S MOTION TO STRIKE THEIR 

 REPLY BRIEF AND SUGGESTED ORDER  
 

The Villages of Peotone and Monee, Will County, Illinois (“Villages”), by and through 

their attorneys, KLEIN, THORPE AND JENKINS, LTD., hereby state as their Response to 

Aqua Illinois, Inc.’s (“Aqua”) Motion to Strike the Reply Brief and Suggested Order of the 

Village of Peotone and the Village of Monee (the “Motion”) as follows: 

I. INTRODUCTION 

 Aqua, apparently taking issue with any party presenting an opinion different than its own, 

has filed its Motion essentially claiming that the Villages should not be entitled to submit any 

argument in this matter.  Ignoring the fact that the Commission has granted the Villages leave to 

intervene in this proceeding, thus giving them a right to participate and oppose Aqua’s requested 

relief, Aqua nonetheless seeks to strike all facts and argument submitted by the Village that does 

not align with Aqua’s agenda.  This Commission should not allow Aqua to have such control, 

and should roundly reject Aqua’s transparent attempt to whitewash the record in its favor. 

 Specifically, Aqua contends the Village’s Reply Brief and Suggested Order “are replete 

with irrelevant, inflammatory remarks that have no place in Commission proceedings or the 

record of this case,” “improperly raise new issues to which no party has an opportunity to 
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respond,” “omit, mischaracterize, and contradict the record evidence,” and that the Suggested 

Order was not timely filed.  For the reasons set forth below, the time and costs expended in 

preparing the fifteen pages in Aqua’s Motion would have been much better spent reviewing the 

record itself, and understanding the role argument plays in a contested proceeding.  Perhaps this 

exercise in futility that has become briefing this Motion could have been avoided.  Nonetheless, 

the Commission should deny Aqua’s Motion. 

II. ARGUMENT 

 Interestingly enough, the Village’s Reply Brief was “in opposition to” Aqua’s Petition, 

and contained a section entitled “argument.”  Aqua should be familiar with “argument” as it has 

included its fair share in briefing throughout this proceeding.  Nevertheless, as indicated by its 

Motion, Aqua seems to have forgotten the definition of “argument.”  In an effort to clarify 

Aqua’s perceived issues with the Villages’ Reply Brief and Suggested Order, a recitation of the 

definition of “argument” appears to be in order: 

“Argument” – a statement or series of statements for or against something; a discussion 

in which people express different opinions about something; an angry 

disagreement…discourse intended to persuade. 

 

Merriam-Webster Dictionary (www.merriam-webster.com).  Aqua moves to strike the Villages’ 

“arguments” on the misplaced basis that they are unsupported by the record.  Again, either Aqua 

has failed to fully examine the Record, or it fails to understand the significance of argument and 

the fact that “attorneys are allowed broad latitude in drawing reasonable inferences and 

conclusions from the evidence.”  Tonarelli v. Gibbons, 121 Ill.App.3d 1042, 1049 (1st Dist. 

1984).  Either way, Aqua’s request to strike all information and argument contrary to its position 

should not be accepted by this Commission. 
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A.  The Villages’ “Arguments” Are Relevant And Supported By The Record. 

Aqua first contends numerous statements made by the Villages are “scurrilous,” 

“irrelevant and inflammatory” and have no basis in this proceeding.  While the Villages 

understand Aqua would like to ignore all evidence and inferences drawn therefrom, and direct 

the Commission away from such arguments made by the Villages, such a request is improper.  

Aqua may not like or agree with the Villages’ arguments, but that does not mean the 

Commission should simply disregard them, especially where the arguments clearly have roots in 

the Record itself.  In an effort to assist Aqua in its review of this matter and of the Village’s 

position, we will review individually each of the statements Aqua claims to be improper: 

1. That Aqua is requesting the Water Certificate, “not simply to improve 

University Park water quality but rather to position itself to be the provider 

of water services should population growth occur in the proposed 

expanded area at odds with the Intervenors’ planning areas.  This is a 

business strategy directed toward the future of Aqua, not the future of 

University Park.” 

 

The Villages agree, as they have in all submissions to this Commission, that Aqua’s 

stated position for this Petition is to improve water quality in University Park.  But again, just 

because Aqua says something does not mean this Commission, or anyone for that matter, should 

accept it as gospel.  In fact, the Record itself contains several statements that support the 

Villages’ asserted argument.  First, the Petition itself states Aqua is attempting to position itself 

to be the provider of water services should population growth occur in the area.  Petition at ¶18.  

Moreover, in Mr. Gray’s Direct Testimony, he cited specific statements from Aqua’s CEO 

regarding corporate expansion, specifically Aqua’s growth strategy to allow Aqua “to operate 

more efficiently by sharing operating expenses over more utility customers and [providing] new 

locations for future growth.”  Direct Testimony of George Gray, lines 497-513.  Clearly, the 

“argument” made by the Villages above is not only a permissible inference to be drawn from the 
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Record evidence, but is also directly supported by the Record itself.  Aqua either chooses to 

ignore this, or is attempting to distract the Commission from it. 

2. That Aqua’s position on the least-cost nature of its proposed main is to 

“simply say, ‘see our preferred plan is cheaper,’ and leave it at that.” 

 

Again, this statement is argument based on the Villages contention that Aqua has not 

only failed to fully consider all available means to address the purported need, but also failed to 

consider the full expense to construct and operate the proposed water main.  These arguments are 

based on the testimony of George Gray, David Wallace and Thomas Nagle, all who indicated 

that, in their opinions, Aqua had failed to fully examine alternative methods.  Aqua wants this 

Commission to accept its opinions regarding the least-cost nature, and to ignore all other.  

Fortunately, Aqua is not the decision maker in this proceeding.  That role rests with the 

Commission.  The Commission has the opportunity and duty to weigh all sides of this issue and 

make a determination.  Aqua wishes that the Record contained only its own proposals and 

arguments, but such a result is improper where other parties have been granted leave to intervene 

and participate in the proceeding. 

Moreover, when looking at the full context of the quoted argument above, it becomes 

clear that the Villages were arguing that Aqua has refused to include the full costs of looping the 

proposed water main, which testimony indicates would likely double the cost of $13 million.  

Since the Villages argue looping should be considered, and Aqua admits it may be necessary, the 

Villages contend the Commission should look at that true cost.   Because Aqua refused to 

include such costs in its calculations, which would raise the cost in excess of improved treatment 

facilities, the Villages argue that Aqua is deliberately pushing its preferred plan, especially given 

the corporate objectives noted above.  Such argument and inferences drawn from the evidence 
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are appropriate in this proceeding, and it should be left to the Commission to weigh the 

arguments and make a decision. 

3.  That “the important thing here is that the pipeline is Aqua’s preferred 

plan.  The pipeline is what it wants as a profit-seeking corporation, as it 

will give it access to untapped water markets, areas that clearly have no 

need for service at this time, but areas in which Aqua’s corporate plan sees 

room to grow future revenues.” 

 

This argument derives from the Village’s contention that Aqua wants this pipeline not to 

better water quality in University Park, but rather to position itself for future corporate 

expansion.  Again, as stated above, the Record includes pleadings and testimony that support the 

Village’s argument.  The Villages, as parties to this proceeding, have a right to make arguments 

based on the evidence in the Record, including all reasonable inferences deriving there from.  

Aqua doesn’t reject the notion that it is a for-profit corporation, nor can it.  And given the 

statements made in the Petition and from Aqua’s CEO, Aqua can’t deny the company wants to 

expand.  Clearly such evidence is relevant to this proceeding, and at the least is open game for 

the Villages to make their arguments in opposition to Aqua’s Petition.  This is simply more 

evidence of Aqua attempting to control this proceeding and silence all opinions adverse to its 

own. 

4. That “Aqua attempts to shield the Commission from the true cost of its 

preferred plan.” 

 

Beginning to sound like a broken record, again this statement is an argument set forth by 

the Villages.  As noted above, the Villages have contended, through testimony and briefing in 

this matter, that looping the proposed water main is necessary to ensure reliability and 

redundancy in the system.  Aqua also admits looping may be necessary in the future.  (Direct 

Testimony of Craig Blanchette, lines 300-302).  As a result, and given Aqua’s failure to include 

the cost of looping in its estimates, the Villages argue Aqua deliberately omitted these costs to 
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ensure the water main came in as the lowest cost.  This argument is based on evidence and 

testimony in the Record, and it should be left to the Commission to decide whether such an 

argument has merit in making the final ruling in this case.  Aqua should not be able to control 

what arguments its opposing parties are allowed to make to the Commission, as it is trying to do 

with this Motion. 

5. That the Commission should “look at this matter independent of Aqua’s 

corporate goals.” 

 

Aqua’s request to strike this argument from the Record finds no basis under the law.  

Clearly, as noted above, the Villages, based on evidence in the Record, have argued that Aqua’s 

proposed pipeline is motivated by more than the purported need for improved water in 

University Park.  Because the Village argues Aqua has this agenda, and therefore all testimony, 

evidence, studies, etc. may be influenced by such an agenda, the Villages simply ask the 

Commission to consider that when ruling on the matter.  Nothing is improper or irrelevant, let 

alone “scurrilous,” with such a request. 

6. That Aqua’s least-cost analyses are “corporate agenda motivated cost 

estimates.” 

 

As stated numerous times above, the Villages argue that Aqua’s request to build the 

proposed pipeline is fueled by corporate strategy.  As indicated above, such an argument is 

derived from statements and evidence contained in the Record.  Under this argument, the 

analyses and cost estimates set forth by Aqua would also be motivated by the same corporate 

strategy.  The Villages are entitled to make this argument, and the Commission should be the one 

to evaluate the merits of such.  By attempting to remove all opposing arguments from the 

Record, Aqua is seeking to control the proceeding and usurp the authority of the Commission.  

Such a result cannot and should not be permitted. 
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B. The Villages’ Proposed Conditions Are Proper 

Aqua also takes issue with Section C of the Villages’ argument in its Reply Brief, in 

which the Village, as part of its Response to Aqua’s Initial Brief, sets forth certain limitations it 

believes should be placed on any certificate granted by the Commission.  Specifically, the 

Villages argue (1) any pipeline should not be located within the corporate limits of Peotone or 

Monee; (2) any pipeline should not be located within the statutory planning area of Peotone or 

Monee; (3) any pipeline should not be located within the territory covered by boundary 

agreements entered into by Peotone and Monee; and (4) Aqua should be prohibited from serving 

any customers outside of the current University Park service area.  Again, these arguments are 

made as requested conditions should the Commission grant Aqua a water certificate. 

Aqua takes issue with these “limitations” because they “consist wholly of new proposals 

not offered in the testimony of any witness,” and because Aqua has had no opportunity to 

respond.  Motion at p. 4.  First, these “limitations” are not new.  The Villages from the outset of 

this proceeding, including in their Petitions to Intervene, as well as all discovery requests and 

testimony submitted, discussed the impact the proposed water main would have on their 

corporate limits, statutory planning area, and boundary agreements.  Moreover, the Villages have 

consistently and repeatedly argued (and such testimony has been echoed by ICC Staff) that Aqua 

had failed to demonstrate a need for improved water service outside of University Park itself.  

Thus, it comes as no surprise the Village’s would request any certificate exclude service outside 

of that area.  Finally, Aqua addressed all of four of these issues in their Initial Brief in this 

matter.  To now say the Villages are trying to pull a fast one on them by making “eleventh-hour 

proposals” is simply another blatant disregard of the history of these proceedings. 
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Simply put, the Villages made arguments regarding certain requested conditions based on 

positions they have taken throughout these proceedings.  These arguments were made as a basis 

to deny the certificate as a whole, and in the alternative, the Villages urge the Commission to 

apply them as conditions should a certificate be issued.  Nothing is improper or unfair about such 

a request. 

C. The Villages’ Reply Brief And Suggested Order Are Based On Evidence In The 

Record. 

 

In its Motion, Aqua argues numerous contentions made by the Villages are not supported 

by the Record.  Again, in an effort to assist Aqua in its review of the Record and the Villages’ 

arguments, the Villages will respond to each such contention: 

1. The Villages thrice claim that it will cost $26 million to “loop” the main that 

Aqua proposes to construct to transmit softened, filtered water to University 

Park.  That cost estimate is nowhere in the record. 

 

Aqua is correct that it never included the cost to loop the main in its estimates submitted 

to this Commission.  However, the Village submitted the Direct Testimony of Thomas Nagle, a 

professional engineer who testified that not only is looping necessary, but that it would 

effectively double Aqua’s cost estimate.  Direct Testimony of Thomas Nagle, lines 340-346.  

Simple math tells us that if $13 million is doubled, the resulting cost would be $26 million, 

thereby demonstrating the Record basis for such an estimate. 

2. The Villages contend that “improved water treatment, better management, 

and/or replacement of old pipes, all…are much less costly than the proposals 

put forth by Aqua…”  There is no evidence of “better management” or its cost 

of the cost to “replace old pipes” in the record, let alone evidence that they are 

much less costly than the main.  And the cost estimate that is in the record for 

“improved water treatment” in University Park - $21.4 million, at least – is 

much more costly than the cost estimate for the main - $13 million. 

 

The Villages, both of which get their water from the same source as University Park, 

submitted testimony from George Gray and David Wallace that, by maintenance of its system, 
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looping dead ends, and proper treatment, water quality complaints are virtually nonexistent in the 

Villages.  Direct Testimony of George Gray, lines 151-178; Direct Testimony of David Wallace, 

lines 145-151.  Based on these statements, the Villages argue that such measures would be easier 

than constructing a length water main, and should at least be considered prior to the Commission 

granting Aqua’s extraordinary requested relief.  Moreover, based on the Village’s arguments that 

the true cost of the water main, including looping, would exceed the Aqua estimated cost of 

improved treatment by $5 million, clearly such an option is “much less costly” than the main. 

3. Again, the Villages allude several times to Aqua’s supposed “business 

strategy,” “corporate plan,” and “corporate agenda” in seeking to bring better 

water to University Park, and they claim that the main is Aqua’s “preferred 

plan” as “a profit-seeking corporation” because it will “position [Aqua] to be 

the provide of water services should population grown occur in the proposed 

expanded area at odds with the Intervenors’ planning areas.”  There is no 

record evidence of any ulterior motive for the Water Certificate that Aqua 

requests – because there isn’t one.  And again, these assertions are 

inflammatory and improper.  They have no place in the record of this 

proceeding. 

 

As discussed in detail above, the Villages’ arguments regarding Aqua’s corporate 

motivation are based on evidence contained in the Record.  (Petition at ¶18; Direct Testimony of 

George Gray, lines 497-513).  The Villages have every right as participants in this proceeding to 

make arguments in opposition to Aqua’s requested relief.  Understanding it would be much 

easier for no one to question Aqua’s plan, and for Aqua to simply sail through this proceeding 

unopposed, but that clearly has not, and should not happen.  The Commission should decide 

whether Aqua has met the requisite burden for granting of the requested relief, and in doing so 

should consider the position and arguments of all interested parties. 

4. The Villages twice claim, “all parties agree [the proposed main] will need to 

be looped to ensure reliability and quality.”  That is exactly opposite what the 

evidence shows… 
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While it may be true that Staff did not address looping the main in its testimony, George 

Gray, David Wallace, and Thomas Nagle all testified that looping is necessary.  Moreover, Aqua 

witness Craig Blanchette expressly testified that Aqua anticipates additional mains may be 

required “to add redundancy, increase reliability, and ensure high quality water by ‘looping’ the 

Kankakee and University Park systems at another connection point,” but this additional work 

was not included in the cost estimate.  Direct Testimony of Craig Blanchette, lines 300-302 

(emphasis added).  Clearly, the record shows that both Aqua and the Villages consider looping to 

be an essential component of this proposal to “ensure high quality water,” the exact words used 

by Aqua’s own testimony. 

5. The Villages also assert, “the evidence demonstrates Aqua essentially 

discarded this option [acquiring a Lake Michigan water supply] all together, 

never fully exploring the potential but rather deferring to the pipeline or 

treatment as the only viable options.”  They again claim that “Aqua has not 

explored the possibility of expanded Lake Michigan water allocations 

from…neighboring towns at all.”  Again, that is patently false.  The evidence 

shows that Aqua fully explored acquiring a Lake Michigan water supply from 

several neighboring municipalities. 

 

Again, Aqua presents a straw-man argument.  The Villages argue Aqua never “fully 

explored” this option, not that it never considered at.  The Villages admit that Aqua’s Water 

Supply Study contained a brief reference to this option, ultimately concluding that the City of 

Chicago was the only potential source for Lake Michigan Water, and that the “complex political 

and technical nature of acquiring Lake Michigan water from the City of Chicago and the 

anticipated high construction costs make this an undesirable option to supplement the University 

Park water supply.”  Aqua Exhibit 1.4 at p. 4.  As such, without examining actual costs or 

looking to directly adjoining municipalities, or admitting the possibility that the Illinois 

Department of Natural Resources may reallocate the municipal allotments of University Park’s 
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neighbors based on shown additional need, Aqua dismissed Lake Michigan water as a viable 

option and moved forward with the pipeline or treatment - just as the cited statement indicates. 

6. The Village’s claim “Aqua’s own projections show the current 22 million 

gallon per day capacity of its Kankakee River treatment facilities will not 

meet its anticipated necessary capacity of upwards of 30 million gallons per 

day in the University Park area, thereby requiring additional expenses above 

and beyond the $26 million water mains to increase the capacity of its 

Kankakee River treatment facilities.”  That too contradicts the record 

evidence.  The record evidence makes plain that Aqua can combine the 

proposed main with its existing facilities and adequately serve current daily 

demand in University Park – and demand through at least 2040 – without 

adding incremental pumping capabilities to its existing system. 

 

The Village’s argument is based on testimony from George Gray, indicating Aqua 

testified its treatment plant is permitted for 22 million gallons per day, and currently pumps 

approximately 11-12 million gallons to communities currently served by the Kankakee River, 

leaving a reserve of approximately 10 million gallons per day.  Direct Testimony of George 

Gray, lines 411-414.  Based on Aqua’s projected demand from existing University Park 

customers ranging from 10.1 million gallons per day to 14.4 million gallons per day, and 

including projected future growth areas that raise projected demand to 14.4 million gallons per 

day to 18.7 million gallons per day, insufficient plant capacity exists to treat water under Aqua’s 

proposal.  Direct Testimony of George Gray, lines 414-423.  Aqua now attempts to claim that it 

can combine its University Park aquifer water with the Kankakee River water to meet this 

demand, but it has presented no plan to this Commission as to how it would accomplish this 

“combined” water provision. 

The Record supports the Village’s argument, and it should be left to the Commission to 

consider all the evidence and make a determination.  Once again, Aqua is improperly attempting 

to assert itself as decision maker in this proceeding, a situation this Commission should 

admonish and deny. 
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7. The Villages, in their suggested order, ask the Commission to find that “the 

Record contains no evidence of a need for water service outside of that current 

service area.”  But again, that is patently false.  The record shows that 

“Certification of the Revised Water Area and construction of the Main also 

would allow Aqua to meet service demands resulting from anticipated growth 

in…the Revised Water Area surrounding the Main.” 

 

Aqua’s contention in this regard truly demonstrates its arrogance in this proceeding.  The 

Villages have argued Aqua has failed to demonstrate a need for water service outside of 

University Park.  ICC Staff concurs with this failure to demonstrate such a need.  See Direct 

Testimony of William Atwood, lines 372-380; Rebuttal Testimony of William Atwood, lines 26-

33; Initial Brief of the Staff of the ICC, p. 9.  The Villages also challenged the population growth 

data on which Aqua relies for the purported anticipated growth.  Direct Testimony of George 

Gray, lines 331-370.  Clearly the Record provides a basis for the Villages’ argument that no need 

exists, or has been shown, for service outside the University Park service area.   

Nonetheless, Aqua contends the Commission should ignore these facts, and simply 

accept its own argument that “construction of the Main would allow Aqua to meet service 

demands from anticipated growth.”  In other words, Aqua once again suggests the Commission 

should consider no argument but its own, even where direct evidence has been submitted to the 

contrary.  Such a result cannot be allowed. 

8. [The Villages] represent that “Staff Witness Atwood specifically testified that 

Aqua has not demonstrated a need for a Certificate in the Water Area…This 

concern was not alleviated by Aqua’s subsequent testimony.”  But, in the 

rebuttal testimony they cite, Staff witness Mr. Atwood testified that he has “no 

objection” to the Water Certificate area based on the need for the proposed 

main. 

 

Aqua’s statement here is confusing.  The Villages have cited testimony where Staff 

Witness Atwood indicated Aqua has not shown a need for water service outside of University 

Park.  See Direct Testimony of William Atwood, lines 372-380.  Moreover, in his rebuttal 
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testimony, Staff Witness Atwood again reiterated that no need for service has been demonstrated 

by Aqua in the new service area.  Rebuttal Testimony of William Atwood, lines 26-33.  Finally, in 

ICC Staff’s Initial Brief, it “maintains its position in rebuttal testimony regarding proof of need 

for service.”  Initial Brief of the Staff of the ICC, p. 9.   

Nevertheless, Aqua contends Staff has “no objection” to the Water Certificate.  While 

Staff may ultimately have conceded its position on issuance of the Certificate in general, clearly 

Staff’s concerns regarding proof of a need for service in the new service area were never 

addressed by Aqua.  For Aqua to assert otherwise once again ignores the direct evidence 

contained in the Record, as well as the statutory elements it must meet in order to get its 

requested relief.   

D. Aqua Has Asserted No Basis To Strike Portions Of The Reply Brief Or 

Suggested Order. 

 

Aqua has set forth numerous portions of the Villages’ Reply Brief and Suggested Order 

that it believes should be stricken from the record.  Although the majority of Aqua’s arguments 

have already been addressed above, for purposes of complete clarity, the Villages nonetheless 

detail each below, adding Village commentary.  Contrary to Aqua’s implication, the record 

before this Commission actually contains opposing or contradicting facts, statements and 

evidence; oppositions that this Commission must resolve prior to ruling.  It is for the 

Commission to weigh all the evidence and testimony, and make the ultimate determination. 

Aqua simply cannot establish any valid reason why the Villages’ arguments should be stricken, 

and the Commission should not acquiesce to Aqua’s “because I said so” behavior.   
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No. Objectionable Material Aqua’s Basis Villages’ Response 

 Reply Brief   

1 Staff Witness Atwood specifically 

testified that Aqua has not 

demonstrated a need for a 

Certificate for the Water Area… 

Contradicts the record 

evidence. 

See Section C(8) above. 

2 All parties agree [the main] will 

need to be looped to ensure 

reliability and quality 

Contradicts the record 

evidence 

See Section C(4) above. 

3 Improved water treatment, better 

management, and/or replacement of 

old pipes… 

No record evidence; 

contradicts the record 

evidence 

See Section C(2) above. 

4 This fact alone at the very least 

demonstrates Aqua’s failure… 

Contradicts the record 

evidence.  Also no record 

evidence; irrelevant; 

scurrilous 

See Section A(1) above. 

5 However, the evidence 

demonstrates Aqua essentially 

disregarded this option all 

together… 

Contradicts the record 

evidence. 

See Section C(5) above. 

6 Pointedly, Aqua has not explored 

the possibility of connecting to 

towns neighboring University 

Park… 

Contradicts the record 

evidence 

See Section C(5) above. 

7 Aqua then simply says, ‘see, our 

preferred plan is cheaper,’ and 

leaves it at that. 

No record evidence; 

scurrilous. 

See Section A(2) above. 

8 The important thing is that the 

pipeline is Aqua’s preferred plan… 

No record evidence; 

irrelevant; scurrilous. 

See Section A(3) above. 

9 However, all parties, including 

Aqua itself, agree future looping 

the system will be necessary… 

Contradicts the record 

evidence. 

See Section C(4) above. 

10 The cost of this looping, which 

would likely double the estimate to 

at least $26 million. 

No record evidence See Section C(1) above. 

11 Moreover, Aqua’s own projections 

show the current 22 million gallon 

per day capacity… 

Contradicts the record 

evidence 

See Section C(6) above. 

12 Aqua’s corporate goals No record evidence; 

irrelevant; scurrilous 

See Section A(1) – A(6) 

and Section C(3) above. 

13 Even under Aqua’s corporate 

agenda motivated cost estimates… 

No record evidence; 

irrelevant; scurrilous 

See Section A(6) above. 

14 Section C (entirely) No record evidence; new 

proposals offered for the 

first time in brief 

See Section B above. 
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 Suggested Order   

1 The Record contains no 

demonstrated need for water 

service within the requested area 

for the Water Certificate 

Contradicts the record 

evidence 

See Section C(8) above.  

See generally Villages’ 

Initial Brief Section 

IV(A). 

2 Aqua’s Position (entire section) (p. 

8) 

Generally 

mischaracterizes Aqua’s 

position 

Based on the Petition 

itself and all submissions 

by Aqua in this 

proceeding.  This is a 

suggested order filed by 

the Villages.  If the ALJ 

or Commission disagree, 

the order is ultimately 

entered by them under 

their terms. 

3 Aqua’s request indicates its desire 

to position itself to be the provider 

of water services… 

Contradicts the record 

evidence.  Also no record 

evidence; irrelevant; 

scurrilous 

See Section A(1) above. 

4 The record contains no evidence of 

a need for water service outside of 

that current service area. 

Contradicts the record 

evidence. 

See Section C(7) above. 

5 Aqua’s Position (entire section) (p. 

10-11 

Generally 

mischaracterizes Aqua’s 

position 

Based on the Petition 

itself and all submissions 

by Aqua in this 

proceeding.  This is a 

suggested order filed by 

the Villages.  If the ALJ 

or Commission disagree, 

the order is ultimately 

entered by them under 

their terms. 

6 Based on a cursory review, Aqua 

dismissed the possibility of 

bringing Lake Michigan water to 

University Park… 

Contradicts the record 

evidence. 

See Section C(5) above. 

7 Aqua concluded that this option 

was not as desirable to its business 

operations as the proposed Main 

No record evidence; 

irrelevant; scurrilous 

See Section A(1) – A(6) 

and Section C(5) above. 

8 Although Aqua concedes looping 

this Main may be necessary in the 

future, and would likely double the 

cost… 

Contradicts the record 

evidence.  Also no record 

support; irrelevant; 

scurrilous 

See Section C(1) and 

Section C(4) above. 

9 Peotone and Monee draw their 

municipal water supplies from the 

same source as Aqua’s supply for 

No record evidence; 

contradicts the record 

evidence. 

See Section C(2) above.  

Direct Testimony of 

George Gray, lines 151-
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University Park… 178; Direct Testimony of 

David Wallace, lines 145-

151.   

10 The Main doubles to approximately 

$26 million in cost. 

No record evidence See Section C(1) above. 

11 Aqua examined two main 

alternatives to meet the purported 

need in University Park… 

Contradicts the record 

evidence. 

See Section C(5) above. 

12 The true cost of Aqua’s preferred 

solution. 

No record evidence; 

scurrilous. 

See Section C(1) above. 

13 Aqua’s own testimony indicates 

looping the system may be 

necessary… 

Contradicts the record 

evidence. 

Sec Section C(4) above.  

Direct Testimony of Craig 

Blanchette lines 300-302.   

 

As demonstrated above, every one of the Villages’ arguments and statements Aqua finds 

objectionable are based on evidence and testimony contained in the record.  Even if a direct cite 

for every statement was not included, the Villages are permitted to make arguments based on 

reasonable inferences drawn from evidence in the record.  Aqua clearly understands this, as its 

Initial Brief, Reply Brief and Suggested Order are replete with such argument of its own.  Yet it 

contends the Villages should not be able to assert their own arguments in response.  Such a 

double standard should not be permitted, as the Commission, not Aqua, has the responsibility to 

weigh the evidence and the arguments of all interest parties in making its decision.  Therefore, 

Aqua’s Motion must be denied. 

E. The Villages’ Suggested Order Was Not Untimely. 

In yet another attempt to silence its critics and stifle any opposing views, Aqua also 

contends the Villages’ Suggested Order should be stricken as it was not timely filed.  Aqua bases 

this argument on certain discussions and statements made at the February 6, 2014 hearing.  On 

that date, Judge Riley specifically stated as follows: 
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Let me just say that the parties are not bound to file their findings with the briefs.  They 

can if they want or they can take an additional day or two.  I don’t have any problem with 

that…I give you up to two days, but it’s up to the parties. 

Transcript at pp. 85-86.  While the Villages did not file their Suggested Order until March 28, 

2014, which was admittedly six business days following the submission of reply briefs in this 

matter, the record is clear that no specific deadline was established for the filing of a suggested 

findings.  Even assuming the March 24 deadline as argued by Aqua, no party can claim any harm 

or undue burden.   

Aqua relies on Commonwealth Edison Co., Notice of ALJ Ruling, Docket 12-0298 (June 

1, 2012) to support the striking of documents filed outside the established case schedule.  

However, that proceeding is nowhere analogous to the current situation.  In that case, the ALJ 

denied and struck a petition to intervene filed after the submission of testimony and initial briefs 

in the matter and a day before the filing of reply briefs. Commonwealth Edison Co., Docket 12-

0298.   The ALJ indicated that given the time constraints of that particular case, the petition to 

intervene was untimely.  Id.   

Here, no such time constraints are apparent.  Clearly, Aqua has had time to fully review 

the Villages’ Suggested Order and file its lengthy Motion in response.  As such, no prejudice can 

result from the timing of the Villages’ filing, and Aqua’s Motion should be denied. 

 

WHEREFORE, for the reasons set forth above, the Villages of Peotone and Monee pray 

the Commission enter an Order denying Aqua’s Motion to Strike the Reply Brief and Suggested 

Order of the Village of Peotone and the Village of Monee, and for such further relief deemed fair 

and just. 
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    Respectfully submitted, 

Village of Peotone, Will County, Illinois 

Village of Monee, Will County, Illinois 

    through its attorneys: 

 

     /s/ Michael A. Marrs 

     Michael A. Marrs 

Jacob H. Karaca 

Howard C. Jablecki 

James P. Bartley 

     KLEIN, THORPE AND JENKINS, LTD. 

     20 N. Wacker Drive, Suite 1660 

     Chicago, IL  60606 

     312-984-6400 

     mamarrs@ktjlaw.com 

jhkaraca@ktjlaw.com 

hcjablecki@ktjlaw.com 

jpbartley@ktjlaw.com 
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