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AMEREN ILLINOIS COMPANY’S REPLY IN SUPPORT OF ITS  
MOTION FOR LEAVE TO FILE A SUPPLEMENTAL REPLY BRIEF 

 
 Staff’s Response to Ameren Illinois Company’s (AIC) Motion for Leave to File a 

Supplemental Brief (hereinafter, Staff’s Response) attempts, post-hoc, to identify those parts of 

AIC’s Initial Brief to which the new arguments contained in Staff’s Reply Brief purportedly 

respond.  Not only has Staff failed to demonstrate that its new arguments are responsive to any 

party’s initial brief, but Staff fails to respond to the most salient point of AIC’s Motion: Staff 

could have raised in its Initial Brief each of the three arguments to which AIC now seeks leave to 

reply.  By not raising the arguments when it could have, Staff has precluded AIC from 

responding to them.  In this second part of the bifurcated proceeding, it is Staff’s proposals that 

are at issue.  As such, the burden is on Staff to present its full argument in support of its 

proposals in its Initial Brief, and not withhold argument for reply.  

AIC seeks leave to reply to three new Staff arguments.  The first, that there could be 

situations where the Commission makes prudence findings in an update case that it cannot reflect 
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in the revenue requirement because the adjustments require a template change (see Staff Reply 

Br. at 14-18), could have been raised in Staff’s Initial Brief.  In its Response, Staff argues that 

(although it did not says so in its Reply Brief) this argument is responsive to AIC’s argument that 

“Staff does not identify a serious problem that needs fixing with this expansion.  Staff does not 

explain why the status quo needs changing.”  (AIC Init. Br. at 1.)  But Staff’s new argument is 

not responsive to AIC’s Initial Brief because it: (i) does not identify an actual problem, but 

instead offers a hypothetical scenario unsupported by the record, and (ii) does not explain how 

Staff’s proposal to define the formula rate structure as Schedules FR A-1 and FR A-1 REC 

would solve the problem.  In other words, Staff’s new argument does not address why the status 

quo needs changing.  This is clear from the fact that Staff’s hypothetical “problem” could still 

occur if the $1 million adjustment required changes to Schedule FR A-1 instead of, or in addition 

to, FR C-1. 

In the above quoted language, AIC was pointing out a fundamental weakness in the 

evidence submitted by Staff over the course of the proceeding—until its Reply Brief, Staff had 

not even attempted to identify any kind of  “problem” its proposals purported to solve.  As the 

proponent of the recommendations in this bifurcated proceeding, Staff had an obligation to 

provide evidence for each of the premises on which its proposals were based, including the 

fundamental premise that a problem exists.  But Staff made no attempt to provide such 

evidence—until its Reply Brief, when Staff offered an unsupported hypothetical, at which point 

no other party could challenge it. 

The rules of procedure dictate that a party cannot supplement its evidence in its Reply 

Brief.  But that is precisely what Staff is attempting to do; Staff’s Reply Brief is its first attempt 

to provide the Commission or the parties with an example of some “problem.”  It is then 
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immaterial how “responsive” the evidence submitted in Staff’s Reply Brief might be, because the 

fact remains that it was submitted for the first time in Staff’s Reply Brief.  If other parties cannot 

test it or respond to it, the Commission should not consider it.   

Staff’s hypothetical is particularly brazen because it asks the Commission to assume facts 

that are not in evidence—that “adopting such adjustments would require a physical change to be 

made to Schedule FR C-1 and App 7” (Staff Reply Br. at 15)—and that, as explained in AIC’s 

Motion and Reply Brief, are not actually true because the formula schedules and appendices can 

accommodate prudence adjustments.  (AIC Motion at 3.) 1 

Staff also claims that this argument responds to AIC’s position that no changes to 

supporting schedules and appendices can be made in a formula rate update proceeding—but that 

has been AIC’s position not just in testimony and pleadings throughout this case, but in Docket 

13-0301 as well.  If Staff believed it had an argument in response to AIC’s position on this issue, 

it had an obligation to raise it in its Initial Brief.2 

Similarly, Staff’s second new argument, that it was the “common practice” of traditional 

rate cases that “changes to the sub-schedules containing the detail [sic] rate calculations were 

never treated as requiring Sec. 9-201 approval,” (Staff Reply Br. at 20-22), could have been 

raised in its Initial Brief.  Surely it did not require reading AIC’s Initial Brief for this argument to 

occur to Staff – Staff must have considered this as an argument in support of its original 

                                                
1 Staff continues this cavalier attitude towards the evidentiary record by including in its Response yet another 
entirely new “example” of the alleged “procedural and legal problems noted in Staff’s RB.”  (Staff Resp. at 6.)  AIC 
cannot understand why Staff waited until a response to a post-briefing motion to raise this, and if anything, it 
confirms the need for supplemental briefing.  In addition, Staff’s Response mischaracterizes the depreciation rate 
change as a “prudent and reasonable” adjustment, when it was a change to reflect new depreciation rates from an 
updated depreciation study.  (ICC Staff Ex. 3.0, pp. 6-7.)  And the example nevertheless shows that the status quo 
worked—the formula schedule changes were made successfully in a Section 9-201 proceeding. 
2 “[A]rguments not raised in a party’s initial brief are deemed forfeited.”  People v. Robinson, 2013 IL App (2d) 
120087, ¶15; see also BAC Home Loans Servicing, LP v. Mitchell, 2014 IL 116311, ¶ 23 (holding “points not argued 
in the appellant’s brief are waived and shall not be raised in the reply brief”). A party’s initial brief must include 
“both argument and citation to relevant authority” in support of an argument, in order to preserve that argument for 
its reply brief.  Vancura v. Katris, 238 Ill. 2d 352, 369-73 (2010). 
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recommendations.  Yet it was not provided until Staff’s Reply Brief.  Indeed, no party, including 

Staff, broached the topic of the Part 285 schedules until Staff’s Reply Brief.  Staff’s arguments 

on this point are thus not responsive to any party’s Initial Brief and are therefore improper. 

Moreover, Staff cites the Fourth District Appellate opinion for the proposition that 

“traditional rate case past practices survive EIMA, unless specifically replaced” for the first time 

on reply (id.)—even though the opinion was available well before the initial briefs were filed in 

this case.  See Ameren Ill. Co. v. Ill. Comm. Comm’n, 2013 IL App (4th), 121008 (dated 

December 11, 2013); see also Staff Init. Br. (dated March 7, 2014).  Given that Staff argues in its 

Reply Brief that the Fourth District Appellate opinion has a bearing on the interpretation of 

EIMA in this case, and in fact the opinion was available, waiting until reply to cite it was 

prejudicial.    

Furthermore, Staff ignores a fundamental distinction between the Part 285 Schedules and 

the formula rate schedules and appendices.  While the Part 285 Schedules “are designed to assist 

the Staff … to review filings for tariffed rate increases” and “do not bind the Commission to a 

decision,” 83 Ill. Adm. Code 285.110(a); (b), the formula rate schedules and appendices quite 

literally dictate the statutorily-mandated formula by which the rate is calculated.  See 220 ILCS 

5/16-108.5(d)(3) (“The Commission shall not … have the authority in [an update] to consider or 

order any changes to the structure or protocols of the performance-based formula rate.”).  

Staff acknowledges that, with respect to the third of its new arguments, regarding 

conclusions that have been reached in the Orders for both ComEd and Ameren Illinois without a 

rulemaking in prior formula rate cases, “Staff did not provide this example in its IB.”  (Staff 

Response at 9.)   Staff argues that it “was neither obliged to do so at that point nor prohibited 

from doing so in its RB.”  (Id.)  But Staff could have cited these examples in its Initial Brief, 
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particularly as the question was “issues raised by Staff be deferred for consideration in the 

ordered formula rate rulemaking.”  See Notice of ALJ Ruling, Docket 13-0501/0517 (cons.) 

(Feb. 26, 2014) (prescribing the mandatory briefing outline in this case to include the question 

“Should the issues raised by Staff be deferred for consideration in the ordered formula rate 

rulemaking?”).  By failing to raise the examples until its Reply Brief, Staff has again denied AIC 

an opportunity to respond.   

In so arguing, Staff interprets the Act to say the “Commission has the discretion (not an 

obligation) to ‘choose to use either rulemaking or contested case procedures’ to establish its 

policy.”  (Staff Reply Br. at 24-25.)  This ignores the rest of the administrative requirement, “so 

long as the Commission states its intention to create a generally-applicable rule or policy at the 

outset of the case.”  No such notice was given here—exactly the type of point that requires 

supplemental briefing.    

Staff’s Response provides no reason why it withheld the new arguments until its Reply 

Brief.  Staff alleges that “the underlying point . . . remains the same,” and that Staff’s positions . . 

. were clearly laid out in Staff’s testimony, IB and RB.”  (Staff Response at 7, 9.)  But, for 

example, neither the hypothetical example nor the citations to the Fourth District Appellate 

Opinions were mentioned or even alluded to in Staff’s testimony or Initial Brief.  If Staff 

intended to make these arguments all along, it was improper to withhold them until its Reply 

Brief, at which point AIC would have no opportunity to respond.  Staff had many opportunities 

to present these arguments, including testimony in Docket 13-0301, testimony in the initial phase 

of this proceeding, testimony on the bifurcated issues, and its initial brief on the bifurcated 

issues.  But the fact remains that “Staff did not provide” these arguments until its Reply Brief.  
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(Staff Response at 9.)  Since Staff could have raised the arguments at any prior point, but chose 

not to do so, Staff cannot reasonably object to providing AIC an opportunity to respond to them.  
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