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NOW COME the various landowner and farmer Intervenors in the above-referenced cause who 

throughout these proceedings have been jointly referred to for convenience purposes as “Pliura 

Intervenors”, by and through their attorneys, Thomas J. Pliura, and pursuant to Section 200.830 

of the Rules respectfully offer the following “Brief on Exceptions” together with alternative 

language proposed where exception is taken herein as to a specific statement or finding of fact in 

the proposed order.   

With all due respect to the Administrative Law Judge’s carefully drafted and detailed 

proposed order filed April 3, 2014, Pliura Intervenors must respectfully take issue with certain 

findings that are fundamental to the proposed order. Firstly, the testimony of Mr. McKay on 

behalf of Enbridge, contradicts the findings that Enbridge has made good faith efforts to 

negotiate with the remaining landowners.  Such a finding is necessary to a determination that 

Eminent Domain authority for the private taking of private property is warranted.    Secondly, 

Enbridge’s testimony and evidence concerning the true status of negotiations with landowners 

was vague and contradictory and therefore failed to establish that Enbridge has made good faith 

efforts to negotiate with the remaining landowners.  Thirdly, the Proposed Order failed to 

address the glaring procedural issues with respect to this action; the route alteration and lack of 

due diligence in pursing the project.  Lastly, the Proposed Order fails to take into consideration 

or even acknowledge the public comments.  

McKay Testimony 

On cross-examination, Mr. McKay testified that he is not aware of any studies showing 

that a pipeline such as the SAX pipeline can cause crop-yield reduction, and that to his 

knowledge Enbridge did not do any market studies specifically related to crop yield.  (Tr. at 128-

129).  Mr. McKay also testified that its market studies do not include studies on soil compaction 
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related to pipelines and its effect on crop yield, nor on the effects of an oil pipeline on ground 

recharge (Tr. at 129-130); and that Enbridge does not offer compensation for the easements 

based on damages to the remainder because in his experience, there have been no damages to the 

remainder on any of the Enbridge projects with which he has been involved.  (Tr. at 138-139; 

Enbridge draft order at 6-7)  This testimony improperly suggests that Enbridge would not be 

liable for damages to the remainder in an Eminent Domain proceeding.  That position incorrectly 

states the law.  If negotiations do not include offers of compensation for each element of 

damages sustained by landowners due to the taking, there are not, by definition, good faith 

negotiations.   

Further, Mr. McKay’s testimony conflates certain landowner positions in order to leave 

the false impression of impasse.  For example, he asserted that “some landowners simply oppose 

the pipeline project, regardless of any amount that might be paid for the easements or any other 

terms and conditions associated with the easements”.  (Proposed Order at page 7, citing Petition 

at 18; Enbridge Ex. 1 at 19; Enbridge draft order at 8-9).  But though the identities of every 

remaining land owner are of record, not a single landowner who “simply oppose the pipeline 

project, regardless of any amount that might be paid” was identified by name or parcel. None of 

the Pliura intervenors who offered testimony suggested that they,  “simply oppose the pipeline 

project, regardless of any amount that might be paid”.  Presumably, Enbridge considers 

landowners such as Intervenor Al Killian to fall into this category because he has not engaged in 

negotiations with Enbridge land agents.  But the evidence on this point is clear.  From the 

Proposed order, “Mr. McKay also states that Mr. Killian makes it clear that however many calls 

there may have been, he told Enbridge representatives that he was being represented by legal 

counsel and ‘we did not even begin to start to negotiate.’”  (Proposed Order at page 22).  McKay 
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interprets this position as a refusal to negotiate.  But Al Killian, and every involved landowner, 

has a right to obtain and utilize legal counsel, regardless of Enbridge’s obvious preference that 

they do not do so.  What is missing from Mr. McKay’s testimony is any evidence whatsoever 

that they honored Al Killian’s direction and attempted good faith negotiations with Mr. Killian’s 

retained counsel.  It is missing from the record because this never occurred.  Enbridge cannot 

ignore Al Killian’s direction to negotiate exclusively with his legal counsel and then claim 

impasse.   

Contradictory Evidence Concerning Status of Negotiations 

On page 6 of its Proposed Order, the ALJ found that, “ [a]s of the filing of the Petition, 

Enbridge had obtained 418 agreements with landowners including the first 14 miles, but no 

agreement had been reached as to 148 properties that are on the approved route for the SAX 

pipeline and that are listed in Attachment A to the Petition…. At the time of Mr. McKay's initial 

testimony, there were 141 tracts on which Enbridge still had no easements, as opposed to 148 

tracts when Enbridge filed its Petition, because Enbridge had continued to negotiate for such 

easements since the Petition was filed.  (Enbridge Ex. 1 at 17)   Mr. McKay testified at the 

hearings that because of further negotiations, the total number of tracts that would be subject to 

eminent domain proceedings was 127.  (Enbridge draft order at 8)” 

The on page 35, the ALJ concluded that, [w]hile some additional easements were 

obtained prior to the hearing, the Commission agrees with Enbridge that at such a pace it would 

take almost three more years before Enbridge would have all the necessary easements, which 

would unduly delay the project.”   

The evidence reflects that in July 2012, Enbridge had obtained easements for 45% of the 

681 tracts needed for the project.  That would equate to approximately 307 tracts.  As of the 
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initial filing on July 22, 2013, there were alleged to be 148 remaining “holdout” tracts of land.  

By August 20, 2013, less than a month later, that number was 141 and by December 16, 2013, 

while these proceedings were being contested, it was down to 127.  Enbridge has not provided 

any more current numbers.  But the rate of resolution established by the evidence would not 

require “almost three more years before Enbridge would have all the necessary easements”.  

Respectfully, the ALJ looked only at the rate from August 20, 2013 to December 16, 2013, when 

these disputed proceedings were pending and Enbridge had no real incentive to show progress.  

But in the year prior to the filing, Enbridge apparently resolved 226 easements in a 12 month 

period.  At that rate (approx. 19 per month), it would require only six and half months to resolve 

the remaining 127 easements; a far cry from “nearly three years”.   

Further on this point, the long list of “land owner contacts” Enbridge placed into the 

record offers no substance as to the nature of those contacts.  Form letters, invitations to public 

fora, and unanswered telephone calls do not constitute good faith negotiations.  Yet they all 

made the list of “contacts”.  Enbridge had the opportunity and the evidentiary burden to place 

into evidence substantive evidence of the status of negotiations on each of the target properties.  

Evidence of the size of the easements demanded, offers, demands, counter offers, and non-

monetary concerns of the landowners is all necessary to establish good faith.  Instead, Enbridge 

offered only vague lists and broad categories of “contacts”, asking the Commission to “take its 

word” that good faith negotiations have been exhausted.    There is simply not enough evidence 

here to justify the private taking of private land for a commercial purpose.     

As further indication of the “good faith” employed by Mr. McKay on behalf of the 

Applicant, Pliura Intervenors submit as Exhibit A, the attached letters dated April 9, 2014 that 

began showing up on the Exceptions filing deadline of April 11, 2014, in the mail boxes of 
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various landowners in the path of the pipeline project.  Therein, the Applicant summarily informs 

the landowners that since they have not accepted Enbridge’s offers to purchase new right-of-way 

easements, irrespective of the landowners’ monetary and nonmonetary concerns, Enbridge is 

instead immediately proceeding with construction, taking the landowners’ property, and 

providing compensation ranging from the ridiculous sum of $13.50 to the equally ridiculous sum 

of $164.00.   The landowners receiving these threatening letters and insulting payments are not 

among the 127 current targets of Eminent Domain and the documents are not offered as 

substantive evidence.  However, these letters, timed to arrive as the Eminent Domain 

proceedings draw to a close, (presumably Enbridge sent them out a day too soon, so we received 

several copies and include them herewith) are emblematic of the extortionist tactics used by the 

Applicant to secure the required rights-of-way. The attached examples are but a few that have 

been received by many landowners up and down the proposed path.  Either the landowners 

accept the offered easement, with its sub-market compensation, dual pipeline grants, and no 

protection for future environmental catastrophe (it allows Enbridge to simply walk away at will), 

or accept a one-time total payment of between $13.50 and $164.00.             

 It must also be noted that the Proposed Order establishes a number of conditions that 

must be met by Enbridge with respect to issues raised by the Pliura Intervenors.  These 

conditions demonstrate that there are reasonable non-monetary concerns held by the landowners 

that Enbridge has failed or refused to address.  By not requiring any substantive information as to 

the nature of the concerns of the remaining landowners, the Proposed Order allows Enbridge to 

escape any obligation to address those concerns.  Further, even with the conditions identified in 

the Proposed Order,  there is no mechanism to enforce those conditions or any recourse for 
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landowners if those conditions are ignored.    The Proposed Order establishes at least four 

separate conditions that Enbridge is obligated to follow:   

 any Section 8-509 relief granted herein does not authorize Enbridge to seek 

eminent domain to acquire easement rights for more than one line. 

 with respect to any relief granted herein, that these new practices and procedures 

referenced above shall be applicable to the line in the instant docket.  With 

respect to that line, Enbridge shall also implement all other upgrades and 

changes that were listed on pages 18-20 of the Commission’s Order in Docket No. 

12-0347 and were imposed as conditions in that Order.  Staff witness Maple 

testified, and the Commission agrees, that the conditions relating to safety as 

were imposed on Enbridge Pipelines (FSP) L.L.C. in Docket No. 12-0347 should 

be adhered to in the current case. (Tr. at 106-107). 

 Enbridge shall allow Mr. Kraft or his representative to be present; shall give Mr. 

Kraft reasonable notice in advance; and shall schedule and conduct any 

necessary training in a manner reasonably convenient for Mr. Kraft or his 

representative. Also, with respect to those drain-tile issues, if the landowner 

wants to communicate directly with Enbridge personnel instead of just with 

contractors, Enbridge shall do so. 

 that Enbridge shall continue to make these offers available and shall proceed in a 

manner that avoids an interruption of water service to Mr. Korte and Mr. Kraft. 

 

However, the Proposed Order makes no provision for the possibility that Enbridge may proceed 

with Eminent Domain proceedings without honoring each of these conditions.  In order for the 

conditions to be meaningful and enforceable, the Proposed Order must include additional 

language establishing that a failure to fully comply with each condition shall result in the 

forfeiture by Enbridge of this grant of Eminent Domain authority as to all 127 remaining tracts.  

The Proposed Order should also clarify as to whether a landowner’s recourse lies with the 

Commission or with the Circuit or Appellate Courts.    Of course such a determination is moot if 

Eminent Domain authority is denied.   

Procedural Issues 

 Neither the Application nor the Proposed Order acknowledge the fact that changes in the 

route from the original Project Application and delays in proceeding with construction have 

operated to deny certain landowners their due process.   Landowners who were identified by the 
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Applicant in the original Project Application, ICC Docket No. 07-0446, had an opportunity to 

support or oppose the project in public necessity and/or applicant fitness grounds.  But by 

changing the route between the original application and the present construction plans, 

landowners who are NOW PRESENTLY in the path of the pipeline but were not in the path back 

in 2007 have had no opportunity to oppose the project on necessity or fitness grounds.  To 

subject any such landowner to Eminent Domain without any ability to oppose the project itself is 

an improper denial of due process.  Pliura Intervenors attempted to raise this issue previously but 

were barred by a pre-hearing order of the Administrative Law Judge from raising issues with 

respect to necessity or fitness.  Numerous landowners who were not part of the original 

proceedings (Docket 07-0446) related to the project are now going to be adversely affected by it, 

if it is pursued. Yet these “new” landowners were prohibited from voicing their opposition to this 

project in regards to necessity and/or fitness.  This is a denial of their due process rights.  

 And this is not simply a perfunctory procedural issue.  Between the original application 

in 2007 and the current application, relevant issues with respect to public necessity and applicant 

fitness have surfaced.  The petroleum market is a volatile one and highly dependent upon the 

world economy.  The worldwide economic recession beginning in 2008 and continuing today has 

undoubtedly had a substantial and lingering effect on the current and future projections of 

necessity.  Further, since the original applicant fitness determination was made, Enbridge has 

been responsible for accidents in at least three states.  The record reflect that  in the Order in 

Docket No. 12-0347, Mark Maple, on behalf of the state, raised “serious concerns over the 

applicant’s ability to safely construct and operate the pipeline given pipeline spills in three states 

and the National Transportation Safety Board’s investigation report.”  (Proposed Order at page 

34).  In the intervening years between the 2007 application and the current proceedings, 
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including significant delays while this project lay dormant, the market has changed, the risks 

have changed, some of the landowners have changed through sale, transfer or death, and even the 

proposed route has changed in some places.  Yet none of these issues have been taken into 

consideration by the Proposed Order.    

Public Comments 

Finally, on the ICC eDocket, there are 26 separate public comments on this Application.  

By our reading, 25 of them are opposed to the granting of the Application for Eminent Domain.  

One commenter supported the Application in a single sentence comment.  While the 

Commission does not conduct its business on the basis of popular vote, it is disingenuous to 

provide a forum for public comment but then give those comments no consideration.  The 

proposed order does not discuss the overwhelmingly opposed public comments or even 

acknowledge their presence.   

Section 200.830(b)(2) Alternative Language Proposal 

 

 Pursuant to the foregoing, Pliura Intervenors respectfully propose the following 

alternative language, findings of fact and Ordering Paragraphs:   

VI. COMMISSION ANALYSIS AND CONCLUSION 

 

Enbridge Illinois seeks authorization under Section 8-509 of the PUA to use eminent 

domain to acquire easement rights for the parcels for which it has been unable to obtain easement 

rights through the negotiation process.  The Commission notes that the Petitioner originally 

requested such approval in the same petition in which it sought under Sections 15-401 of the 

Common Carrier by Pipeline Law and 8-503 of the PUA (Docket 07-0446).  In the original 

petition, Staff believed that the Petitioner has met the criteria for authorization to construct the 

pipeline but Staff's preference “would be to not grant eminent domain”.  Staff believed the 
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project could likely be built without it. In the original Order of the Commission in 07-0446, 

dated July 8, 2009, eminent domain authority was denied as premature.  Specifically, the 

Commission found that the record did not support a finding that further negotiations would be 

pointless; rather, the Commission believed that additional negotiations would be appropriate. 

Having reviewed the record in the instant petition, the prior order, and the Commission’s 

findings in recent orders in other proceedings, the Commission believes that Petitioner has again 

failed to demonstrate that the grant eminent domain authority under Section 8-509 is warranted. 

Section 8-509 provides, “When necessary for the construction of any alterations, 

additions, extensions or improvements ordered or authorized under Section 8-503 or 12-218 of 

this Act, any public utility may enter upon, take or damage private property in the manner 

provided for by the law of eminent domain.” 

In its Order in the unrelated matter at Docket No. 13-0456, the Commission stated, on 

page 3: 

The Commission has found that under Section 8-509, prior to authorizing a utility to 

request eminent domain authority in circuit court, a utility must show that it made a 

reasonable attempt to acquire the property at issue. (See March 11, 2009 Order in Docket 

No. 06-0706 at 88)  The Commission has stated that it will evaluate whether AIC made a 

reasonable effort to negotiate for the easements it needs to construct the authorized 

transmission line.  In previous proceedings, the Commission has relied upon five factors:  

(1) the number and extent of contacts with the landowners, (2) whether the utility has 

explained its offer of compensation, (3) whether the offers of compensation are 

comparable to offers made to similarly situated landowners, (4) whether the utility has 

made an effort to address landowner concerns, and (5) whether further negotiations will 

likely prove fruitful. 

In the current case, Docket No. 13-0446, the Commission believes that these factors 

should be considered, among others, in determining whether the use of eminent domain is 

necessary. The Commission notes that consideration of these factors is complicated by the timing 

of the filing, which was made more than four years after the underlying Certificate was granted, 

following a resumption of negotiations. 
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In spite of Petitioner’s assertions in the 2007 proceeding that eminent domain authority 

was required because of intransigent landowners, the evidence clearly establishes that the 

additional negotiations the Commission required in the 2009 Order were, in fact, fruitful.  By the 

time the instant proceeding was filed, the list of hold-owner landowners had been reduced to 

148.  Further, during the pendency of these proceedings, as negotiations apparently continued, 

Petitioner filed several updated Schedule A’s of the status of its contacts with holdout 

landowners, and had reduced the number from 148 to 127.  Thus what Petitioner characterized in 

its petition as “impasse” for which further negotiations would be “pointless” was clearly 

incorrect.   There is no evidence to suggest that additional negotiations will not continue to 

reduce the number of holdouts.   

Additionally, Petitioner has not presented sufficient evidence to support its contention 

that it has negotiated in good faith with each of the remaining landowners. Witness Batis testified 

in general terms as to how valuations were determined, he did not study the actual properties 

along the proposed route of this pipeline.  Obviously many factors affect land valuation and a 

good number of those factors are property-specific. Further, Mr. Batis did not assess, with any 

specificity, whether there was decreased residual value of any of the involve properties as a 

result of the “stigma” associated with the presence of the proposed pipeline.   There has been no 

attempt by Petitioner to calculate and compensate landowners for damages to the remainder.  

Such damages would be available in an eminent domain proceeding and should properly be 

taken into consideration when making reasonable good faith offers prior to invoking eminent 

domain.    

Mr. McKay testified in general terms to the efforts by Petitioner to negotiate with the 

holdout landowners, but did not offer any testimony or documentary evidence to detail the status 
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of negotiations on any specific property.  For example, there is no evidence before the 

Commission with respect to any given individual property as to the specific valuation, how that 

valuation was determined, the current offer, the current landowner demand (if any) and any 

attendant non-monetary issues raised by the landowner.  Without specific information in 

evidence, Petitioner asks the Commission to simply assume that its offers have been reasonable 

and that the landowner refusals have been unreasonable.  Such an assumption cannot be made in 

the absence of evidence.  Further such an assumption is contradicted by the fact that ongoing 

negotiations continue to reduce the number of holdouts at a rate that would resolve the remaining 

disputes within 6.5 months.   

With regard to the fourth factor considered by the Commission as described above, 

evidence suggests that some landowners are unwilling to resolve monetary issues because of 

reasonably unaddressed or unresolved non-monetary issues.  Pliura Intervenors have identified a 

number of those non-monetary issues.  Applicant, who bears the burden of showing good faith 

negotiations have been exhausted, has failed to identify in its application or evidence those 

remaining non-monetary issues and how they are to be reasonably addressed.   Without this 

evidence, a finding of impasse is unwarranted.   

Finally, the Commission notes that the original project application under ICC Docket No. 

07-0446 was approved in 2009.  As noted above, Enbridge waited over four years after receiving 

a Certificate in Docket No. 07-0446 before filing its petition in the current case.  Enbridge 

attributes this delay, in part, to concerns over internal commercial factors related to “shipper 

interest”.   Since that time, there have been a number of factors that have affected the 

Commission’s prior analysis of the project’s public necessity and the applicant’s fitness. Some of 

these issues were addressed in the unrelated application by this same applicant in ICC Docket 
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No. 12-0347.  But application of the conditions imposed in 12-0347 to the current project ignores 

the reality that certain landowners had no opportunity to raise their objections to public necessity 

or applicant fitness. While our rules require intervening parties to accept prior rulings of the 

Commission in a pending action, that rule was not intended to permit an applicant to deny 

procedural and substantive due process to affected landowners.  In the intervening years between 

the 2007 application and the current proceedings, including significant delays while this project 

lay dormant, the market has changed, the risks have changed, some of the landowners have 

changed through sale, transfer or death, and even the proposed route has changed in some places. 

Because of these factors, granting of Eminent Domain where even one landowner was denied the 

prior opportunity to challenge public necessity and applicant fitness would be fundamentally 

unfair.   It is noted that public comments received by the Commission concerning the application 

overwhelmingly favor denial, with 25 of 26 comments (96%) opposing the application and 1 

comment (4%)  in support.  While the Commission cannot and does not cede its authority to the 

court of public opinion, it also cannot ignore the overwhelming opposition to this application, 

especially where recent accidents and National Transportation Safety Board’s investigation have 

so publically and so negatively impacted the Applicant’s fitness. 

Accordingly, the Commission concludes that the record as a whole does not support a 

finding that authorizing Petitioner “to take or damage private property in the manner provided 

for by the law of eminent domain” is necessary for the construction of the pipeline. 

VII.   FINDINGS AND ORDERING PARAGRAPHS   

 

 The Commission, having considered the entire record, is of the opinion and finds that: 

 

(1) Enbridge Illinois, is a Delaware Limited Liability Company authorized to conduct 

business in the State of Illinois; 

 

(2) the Commission has jurisdiction over the parties hereto and the subject matter hereof; 
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(3) the recitals of fact and conclusions reached in the prefatory portion of this Order are 

supported by the record and are hereby adopted as findings of fact; 

 

(4) in reaching its conclusions in this proceeding, the Commission has considered all 

evidence presented including the documentary evidence and witness testimony; 

 

(5) any objections, motions, or petitions filed in this proceeding that remain unresolved 

should be deemed disposed of in a manner consistent with the ultimate conclusions 

contained in this Order. 

 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that Petitioner’s 

request under Section 8-509 of the PUA for authorization “to take or damage private property in 

the manner provided for by the law of eminent domain” is not granted in this docket. 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of the Act 

and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the Administrative Review 

Law. 

Respectfully submitted this 11
th

 day of April, 2014 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

       Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 
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PROOF OF SERVICE 

 

 The undersigned certifies that on this 11th day of April, 2014, he served a copy of the 

foregoing document together with copies of each Petition to Intervene upon the individuals on 

the attached service list, by electronic mail. 

Amy Back & Joel Kanvik 
Enbridge Energy Company, Inc. 
1409 Hammond Ave. 
Superior, WI 54880   
mailto:joel.kanvik@enbridge.com 
 
Bruce Stevenson, Corporate Secretary 
Enbridge Pipelines (Illinois) L.L.C. 
1100 Louisana St., Ste. 3300 
Houston, TX 77002-5217   
mailto:bruce.stevenson@enbridge.com 
 
Gerald Ambrose, Dale E. Thomas 
  & G. Darryl Reed 
Attys. for Petitioner  
Sidley Austin LLP  
One S. Dearborn  
Chicago, IL 60603   
mailto:gambrose@sidley.com 
mailto:dthomas@sidley.com 
mailto:gdreed@sidley.com 
 
Document Processor 
Enbridge Pipelines (Illinois) L.L.C. 
C T Corporation System 
208 S. LaSalle St. 
Chicago, IL 60604   
mailto:Fax: (312) 345-4343 
 
Mark Maple, Case Manager  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:mmaple@icc.illinois.gov 
 
John Feeley 
Office of General Counsel 
Illinois Commerce Commission, 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601   
mailto:jfeeley@icc.illinois.gov 
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James V. Olivero 
Office of General Counsel  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:jolivero@icc.illinois.gov 
 
Larry Jones 
Administrative Law Judge  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:ljones@icc.illinois.gov 
 
Mercer Turner,  

Law Office of Mercer Turner, P.C.  

202 N. Prospect, Ste. 202  

Bloomington, IL 61701  

E-Mail: mercerturner1@msn.com 

 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 
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