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I. Introduction and Applicable Law 

William Lenschow (“Lenschow”), through his attorneys, responds to the Motion of 

Commonwealth Edison Company (“ComEd”) to strike portions of his cross-rebuttal testimony, filed 

on April 9, 2014. Lenschow filed his cross-rebuttal testimony (“Lenschow cross-rebuttal”), 

Lenschow Exhibit 2.0) on April 7, 2014. The principal purpose of the Lenschow cross-rebuttal was 

to respond to rebuttal testimony filed by Mr. William Deutsch (Deutsch Ex. 1.00), and secondarily to 

rebuttal testimony filed by Mr. Michael Kenyon. The filing of the Lenschow cross-rebuttal was made 

in accordance with the established, modified procedural schedule, which ComEd does not dispute. 

ComEd’s objection is that Mr. Lenschow’s testimony appearing at lines 76-104 of the Lenschow 

cross-rebuttal relates to ComEd’s direct testimony (Motion, ¶ 2), and constitutes new direct 

testimony (Motion, ¶ 4). ComEd’s Motion should be denied. 

The law in Illinois is that rebuttal evidence is that which “answers, explains, repels, 

contradicts, or disproves evidence introduced by the [opponent].”  Gabrenas v. R.D. Werner Co., 

116 Ill.App.3d 276, 451 N.E.2d 1307, 1312 (1st Dist. 1983), citing Brown v. Sexner, 85 Ill.App.3d 
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139, 405 N.E.2d 1082, 1090 (1980). To allow rebuttal evidence is discretionary. Kearney v. 

Brakegate, Ltd., 263 Ill.App.3d 355, 636 N.E.2d 117, 121 (4th Dist. 1994). 

II. Rebuttal of Deutsch 

The portions of the Lenschow cross-rebuttal to which ComEd objects qualifies under this 

legal standard in that, at the very least, it clearly “answers and explains” testimony of Mr. Deutsch.  

First, in the Lenschow cross-rebuttal, Mr. Lenschow rebutted the testimony of Mr. Deutsch. 

In his rebuttal testimony, Mr. Deutsch stated that its purpose was to object to the route proposed by 

Mr. Lenschow and Mr. Dauphinais, identified as Adjustment #1. Deutsch Ex. 1.00, lines 15-17. Mr. 

Deutsch stated that he was concerned about the proximity of the line to his dairy farm due to the 

“threat of electronic magnetic fields and stray voltage to the health and safety of the dairy cows.” 

Deutsch Ex. 1.00, lines 62-64. Mr. Deutsch testified further as to the distance of the line under 

Adjustment #1 from his dairy farm and nearest structure. Deutsch Ex. 1.00, lines 78-86. He then 

testified as to the concerns dairy farmers have with stray voltage due to the effect on cows. 

Deutsch Ex. 1.00, lines 109-114. 

It is evident that Mr. Lenschow and Mr. Deutsch share similar concerns about the adverse 

effects of stray voltage on dairy cows. As part of his cross-rebuttal, Mr. Lenschow reiterated his 

concerns over stray voltage in order to explain its relative effects on him from the placement of the 

line along ComEd’s Primary Route as compared to the effects on Mr. Deutsch from placement of 

the line along Mr. Dauphinais’ Adjustment #1 route.  One of Mr. Lenschow’s statements, which 

appears within the portion of the Lenschow cross-rebuttal ComEd in its Motion has asked to be 

stricken, is as follows: “So while I am sensitive to the effect of the transmission line on other 

landowners, I know of no one who would be affected to the same extent as I would be due to the 

proximity of the line using the Primary Route to my dairy structures and herd where they often 

roam.”  Lenschow Exhibit 2.0, lines 93-95. The point of this testimony, which ComEd seems to 
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have missed, is that due to its closer proximity, the adverse impact of ComEd’s Primary Route on 

his property, and his dairy facilities and operation, is greater than any adverse impact on any other 

landowner (including Mr. Deutsch) of Mr. Dauphinais’ Adjustment #1. Contrary to ComEd’s 

argument that the Lenschow cross-rebuttal improperly contains new direct testimony, Mr. 

Lenschow reasonably and properly explained, again, the deleterious impacts of stray voltage 

particularly as it affects his farm, facilities, operation and dairy cows due to the relatively closer 

proximity of the line if ComEd’s Primary Route is used. In the course of that explanation, Mr. 

Lenschow reiterated the effects of stray voltage on dairy cows because that is one of the main 

effects about which he is concerned; that proximity is an important factor; and, as such, his 

testimony on those subjects is directly relevant and responsive to the testimony of Mr. Deutsch.   

Both Mr. Deutsch and Mr. Lenschow would prefer the routing of the line according to Mr. 

Deutsch’s proposed route. If that routing is not possible, however, due to the Commission’s refusal 

to order ComEd to use a route across Kane County Forest Preserve District land, then, as Mr. 

Dauphinais concludes (SKP Exhibit 3.0, lines 405-407), the Dauphinais Adjustment #1 is the next 

best alternative.  

III. ComEd’s Remaining Objection 

ComEd also objects to the section of the Lenschow cross-rebuttal (Lenschow Exhibit 2.0, 

lines 96-104) in which Mr. Lenschow states that ComEd has “pitted neighbor against neighbor.” 

ComEd contends that neither Mr. Deutsch nor Mr. Kenyon raised that issue in his rebuttal 

testimony. Motion, ¶ 4. ComEd’s contention is curious, and ironic. It was clear from Mr. Kenyon’s 

rebuttal testimony that ComEd actively assisted him, outside of the knowledge of Mr. Lenschow, 

Mr. Dauphinais, and presumably the other parties,1 in developing the alternative routing that he 

proposed. Mr. Kenyon’s testimony includes the statement, “We have discussed with ComEd our 

                                            
1 With the possible exception of Mr. Deutsch. 
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concerns … and ComEd has proposed an Alternative Route as shown on the attached map” 

(Kenyon Rebuttal, ¶ 6). It is clear from a view of the map to which Mr. Kenton referred, which he 

included with his rebuttal testimony, that it is a ComEd-produced map, as, among other things, it 

contains ComEd’s name and logo in the upper right corner. 

As noted, Mr. Deutsch proposed a route for the line that would take it across land owned 

by the Kane County Forest Preserve District. Several witnesses have observed that that presents 

an impediment because ComEd may not legally condemn an easement on District-owned land. Mr. 

Lenschow has had some recent direct involvement with the District (Lenschow Exhibit 2.0, lines 

44-45) in order to try to encourage the District and ComEd to discuss and negotiate an easement 

for ComEd to locate the line on District land so that the Deutsch alternative route can be adopted. 

Based on what he has seen transpire, or not transpire, Mr. Lenschow appropriately commented as 

to his wishes that ComEd had done more, including working more actively with the Forest Preserve 

District. Lenschow Exhibit 2.0, lines 100-102. 

IV. Conclusion 

As can be seen from the foregoing, none of the Lenschow cross-rebuttal constitutes 

improper new direct testimony. Beyond that, ComEd is not prejudiced at all from any of the 

complained-of statements, as ComEd had the opportunity, which it exercised, to address the 

Lenschow cross-rebuttal in ComEd’s surrebuttal. E.g., ComEd Ex. 26.0 CORR, Murphy 

Surrebuttal. Consequently, none of the legal authorities ComEd cites mandates or even supports 

the striking of the portion of the Lenschow cross-rebuttal to which ComEd objects, and its Motion 

should be denied. The fact that some of Mr. Lenschow’s statements contained in his cross-rebuttal 

testimony might also have been admissible in his previous, direct testimony does not render those 

statements improper for rebuttal. See Gabrenas, supra,  451 N.E.2d 1307, 1312. The Commission 

should exercise its discretion to allow Mr. Lenschow’s cross-rebuttal to stand. 
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For the foregoing reasons, William Lenschow requests that the Commission deny 

ComEd’s Motion to Strike portions of his cross-rebuttal testimony.  

Respectfully submitted, 

William Lenschow, by 
 
 
       
William M. Shay, one of his attorneys 
Shay Kepple Phillips, Ltd. 
456 Fulton St., Suite 255 
Peoria, IL 61602 
wshay@skplawyers.com 
309.494.6155 
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