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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   ) 
 On Its Own Motion    ) 
       ) ICC Docket No. 13-0589 
vs.       ) 
       ) 
Commonwealth Edison Company   )  
Investigation Into Customer Refunds for  ) 
Payments Made Under Invalidated Riders ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 
PRE-TRIAL MEMORANDUM 

 
The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People” or “AG”) hereby file this Pre-Trial Memorandum pursuant to the request of 

the Administrative Law Judge (“ALJ”) in this matter.  This Pre-Trial Memorandum summarizes 

how the substantial weight of the evidence will show that Commonwealth Edison Company 

(“ComEd” or “the Company”) is obligated to refund ratepayers approximately $14.6 million in 

respect of the unlawful collections it made under Rider AMP from September 30, 2010 until 

December 31, 2012. 

I. Introduction/Statement of the Case 

The Commission initiated this docket in response to the filing by the People of a Motion 

to Initiate Remand in Docket No. 09-0263, following the Second District Appellate Court’s 

issuance of its Mandate in People ex rel. Madigan v. Illinois Commerce Comm’n, 2012 Ill. App. 

2d 100024, 967 N.E.2d 863 (2d Dist. 2012) (“Madigan”) on November 9, 2012.   The purpose of 

the instant proceeding is to “to determine whether, and to what extent, customers of 

Commonwealth Edison Company are entitled to refunds for payments made pursuant to Riders 

AMP and AMP-CA, the extent and amount of any refund, and the mechanism for awarding any 
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refund.”   Initiating Order of October 23, 2013.   The Commission’s Initiating Order cited 

Section 9-2501 of the Public Utilities Act (“the Act”) as the vehicle for consideration of these 

questions.  Id. at 2.   

In October of 2007, ComEd petitioned the Commission for approval of its proposed 

Rider SMP, which would recover a return of and on “Smart Grid” delivery service infrastructure, 

including advanced metering infrastructure (“AMI”) costs.  In its September 10, 2008 Order, the 

Commission approved Rider SMP for the limited purpose of recovering the costs associated with 

the Company’s AMI Pilot and instructed the Company to return to the Commission after a series 

of stakeholder workshops to establish rates under the approved Rider SMP mechanism.  ICC 

Docket No. 07-0566, Order of September 10, 2008 at 142, 236.  On October 9, 2008, ComEd 

filed its Rider SMP compliance tariff, renaming the rider “Rider AMP,” with an effective date of 

October 31, 2008.  See AG Ex. 1.3.   

On appeal of the Commission’s September 10, 2008 Order, the People and the Citizens 

Utility Board (“CUB”) challenged Rider SMP, arguing, inter alia, that the Commission’s 

                                                             
1 Section 9-250 of the Act provides:   

Whenever the Commission, after a hearing had upon its own motion or 
upon complaint, shall find that the rates or other charges, or classifications, or 
any of them, demanded, observed, charged or collected by any public utility for 
any service or product or commodity, or in connection therewith, or that the 
rules, regulations, contracts, or practices or any of them, affecting such rates or 
other charges, or classifications, or any of them, are unjust, unreasonable, 
discriminatory or preferential, or in any way in violation of any provisions of 
law, or that such rates or other charges or classifications are insufficient, the 
Commission shall determine the just, reasonable or sufficient rates or other 
charges, classifications, rules, regulations, contracts or practices to be thereafter 
observed and in force, and shall fix the same by order as hereinafter provided.  

    The Commission shall have power, upon a hearing, had upon its own 
motion or upon complaint, to investigate a single rate or other charge, 
classification, rule, regulation, contract or practice, or any number thereof, or the 
entire schedule or schedules of rates or other charges, classifications, rules, 
regulations, contracts and practices, or any thereof of any public utility, and to 
establish new rates or other charges, classifications, rules, regulations, contracts 
or practices or schedule or schedules, in lieu thereof.  

220 ILCS 5/9-250. 
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approval of the rider was unlawful single-issue ratemaking and was not supported by substantial 

evidence.  The Illinois Appellate Court, Second District, agreed with the AG/CUB arguments in 

Commonwealth Edison Co. v. Illinois Comm. Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685 (2d 

Dist. Sep. 30, 2010) (“ComEd”), holding that the rider “constituted unlawful single-issue 

ratemaking that is not justified by any special circumstances.”  ComEd, 937 N.E.2d 685, 688. 

While the ComEd appeal was pending, and after completion of the stakeholder 

workshops, ComEd petitioned the Commission to implement the September 10, 2008 Order that 

authorized Rider SMP.  It sought approval to recover through the rider the costs of installing 

141,000 meters and implementing a “Customer Application Program” (“CAP”), designed to 

measure how customers responded to the new technology.  In its October 14, 2009 Order in 

Docket No. 09-0263, the Commission authorized ComEd to recoup through the rider a return of 

and on the installed meters, as well as operational expenses associated with the pilot, including 

the CAP, and depreciation on replaced meters.  Under the approved rider tariff, ratepayers would 

be assessed monthly surcharges beginning the second quarter of 2010 through year-end 2012 

(and any reconciliation amounts occurring after that date).  ICC Docket No. 09-0263, ComEd 

Ex. 5.0 at 12.  The Company began Rider AMP collections in February 20102.  AG Ex. 1.4. 

                                                             
2 Following the Court’s issuance of the ComEd decision on September 30, 2010, ComEd filed a Verified 

Petition for Special Permission, dated October 18, 2010, to implement a “Bridge Tariff” proposing to terminate 
recovery of AMI Pilot operating expenses through Rider AMP; authorize ComEd to include those operating 
expenses in its then-pending general rate case (Docket No. 10-0467); confirm the inclusion of AMI Pilot capital 
expenditures in the Company’s Docket No. 10-0467 rate case; and confirm that ComEd was correct to include in 
rate base in its rate case the remaining value of the assets, principally retired meters, included in the regulatory asset 
approved by the Commission in Docket No. 07-0566.  The Commission approved the Bridge Tariff in a letter dated 
December 3, 2010 in Docket No. 10-0597. 

The Bridge Tariff did not terminate the collection of customer charges under Rider AMP.  ComEd 
continued to collect a recovery of and on AMI plant through Rider AMP charges after the Bridge Tariff was 
approved.  AG Ex. 1.0 at 8:180-185, 10:217-225; AG Ex. 1.7.  However, because certain AMI Pilot expenses were 
removed by the Bridge Tariff from Rider AMP collections, the amount of monthly Rider AMP charges declined 
significantly.  AG Ex. 1.0 at 9:195-204; AG Ex. 1.7.  The Bridge Tariff did not authorize the collection of any 
incremental new revenues, however.  AG Ex. 1.0 at 9:209-213. 
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The People and CUB appealed the Commission’s October 14, 2009 Order approving 

Rider AMP in Docket No. 09-0263, arguing that (1) principles of collateral estoppel and the law 

of the case bar ComEd and the Commission from re-litigating whether Rider SMP, now renamed 

Rider AMP, was improper single-issue ratemaking; and (2) even if the Court addressed the issue, 

the rider qualified as improper single-issue ratemaking under the test the Second District Court 

established in ComEd.  The Second District Appellate Court in Madigan agreed with the 

AG/CUB arguments and reversed the Commission’s Docket No. 09-0263 implementation of 

Rider AMP.   Madigan, ¶¶ 5, 52, 53.  The Court declared at ¶ 25 that “(t)he tariffs for Riders 

AMP and AMP-CA that the Commission approved in the implementation order confirm that 

these riders are identical to Rider SMP.” 

The Madigan Court thus held that the doctrine of collateral estoppel applied and that 

ComEd and the Commission were barred from rearguing the issue of whether rider recovery is 

proper.  Id. at ¶ 29.  The Court also held at ¶ 33 that Docket No. 09-0263 was “part of the same 

proceedings” as Docket No. 07-0566, and so the law-of-the-case doctrine applied to “bind[] 

ComEd and the Commission on the questions of law decided in ComEd, including the legality of 

rider recovery.” Finally, the Court held at ¶¶ 48-49 that, because “[t]o allow . . . Rider AMP 

would be to improperly consider in isolation changes in a particular portion of a utility’s revenue 

requirement” and the costs to be recovered by Rider AMP-CA were “a discretionary expense at 

least partially within the utility’s control,” the two Riders approved in Docket No. 09-0263 were 

improper single-issue ratemaking.  

Following the Supreme Court’s denial of Petitions for Leave to Appeal, the Appellate 

Court issued the Mandate of the March 19, 2012 Madigan decision, returning jurisdiction to the 

Commission in Docket No. 09-0263, on November 9, 2012.  
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II. Contested Issues 

 A.  Whether A Refund Is Owed Ratepayers 

The issue of whether a Rider AMP refund is owed ratepayers is a question of law.  The 

Illinois Supreme Court has held that once a rate order is set aside on appeal, the utility cannot 

continue to benefit from what has been determined to be unlawful portions of a rate increase.  

Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 104 (1987) (“IVI”).  

As the Court noted in IVI: 

The portion of the rates that was held to be erroneously set by the 
Commission should be refunded to customers who paid them from 
the time of this court's previous decision until the new rates took 
effect January 1, 1974. To hold otherwise would allow Bell to 
continue collecting the unlawfully increased rate and benefiting 
from such, without a remedy to the customer, until the Commission 
conducts hearings and determines a new rate base. 

 
 IVI, 117 Ill.2d at 102-103 (emphasis added).   

The Illinois Appellate Court, Second District, agreed with the AG/CUB arguments in the 

ComEd decision, holding that the rider “constituted unlawful single-issue ratemaking that is not 

justified by any special circumstances.”  ComEd, 937 N.E.2d 685, 688.   Prior to the issuance of 

the ComEd decision, the Commission approved the ComEd-proposed Rider AMP surcharges.  

AG/CUB appealed that Order, and the Appellate Court reversed the Commission’s Rider AMP 

decision, holding that Rider AMP is “indistinguishable” from Rider SMP, which it found 

unlawful in ComEd.  Madigan at ¶¶ 29, 35, 48.   The Commission is thus obliged to ensure that 

ComEd is not unjustly enriched by allowing the Company to retain the revenues that were 

collected from the public under the unlawful rider mechanism, regardless of whether the rider is 

labeled Rider AMP or Rider SMP.    
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The Appellate Court in September of 2013 affirmed that conclusion that a utility cannot 

continue to be unjustly enriched through the collection (without refund) of rates declared 

unlawful by the Appellate Court in ComEd’s appeal of the Commission’s Order in the Remand 

of ICC Docket No. 07-0566.  In that proceeding, the Commission approved a $36.7 million 

refund for ratepayers, following the Court’s decision in ComEd, notwithstanding the fact that the 

Court in ComEd had not directed the Commission to calculate a refund3.  The Court, again citing 

to IVI, stated: 

The Court held that ‘[t]he function of the courts in reviewing 
Commission proceedings would be meaningless if no remedy 
could be provided after the court holds that a Commission-
approved rate order included allowance of improper expenses and 
deductions for the utility.’  . . . [T]he [S]upreme [C]ourt held that, 
when a reviewing court issues a rate order, the Act prohibits a 
retrospective refund dating back to the rate order’s effective date; 
but the reviewing court’s equitable powers authorize a prospective 
refund from the date of reversal to the effective date of a new rate 
schedule.  [IVI] establishes the Commission’s authority to enter the 
Refund Order, directing ComEd to issue a refund for the refund 
period.  If we were to hold that the 2007 Rate Order remained in 
effect, despite its reversal, until the effective date of the 2010 Rate 
Order, we would allow ComEd to have collected and benefitted 
from the unlawfully increased rate from September 30, 2010, when 
this Court issued its ruling in ComEd, to May 30, 2011, when new 
rates took effect.  [IVI] prohibits such a result.  

 
ComEd II, 2013 IL App (2d) 120334, ¶¶ 48-49, citing IVI, 117 Ill.2d at 98-99, 105 (citations 

omitted).  Moreover, the Court emphasized that “[IVI] established that the Commission is not 

only authorized but required to grant a petition for a refund of the portion of Commission-

approved rates that a reviewing court previously held to be erroneously set.”  Id. at ¶ 51.  Both 

the IVI and ComEd II rulings focus on the inequity that would result if a utility is permitted to 

continue to collect from ratepayers (without refund) an invalid rate following a court’s reversal.   

                                                             
3
 ICC Docket No. 07-0566, Order on Remand of February 23, 2012 at 46. 
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 Accordingly, the Commission should find that a refund is owed ratepayers as a result of 

the Appellate Court’s rulings in both the ComEd and Madigan cases.   

 

B.  Dates of Rider AMP Revenue Collections That Trigger Refunds 

The issue of when the Rider AMP revenues collected by ComEd became refundable is a 

question of law.  Under the decision in IVI, the period for which the Commission must calculate 

refunds for ComEd customers begins September 30, 2010, the date of the Court’s decision in 

ComEd, in which the Rider was declared unlawful, and lasts until December 31, 2012, the last 

day the Company collected surcharges through Rider AMP (the “refund period”).   IVI, 117 

Ill.2d at 102-103.  The Appellate Court’s ComEd decision on September 30, 2010 put the 

Company on notice that its Rider AMP was unlawful, inciting the Company to petition for 

approval of its Bridge Tariff less than three weeks later.   

The Company’s decision to continue collecting revenues through Rider AMP following 

the ComEd decision was a significant gamble that eventually turned up empty when the 

Appellate Court declined to distinguish Rider SMP, as approved in Docket No. 07-566, from 

Rider AMP, as approved in Docket No. 09-0263.  The Appellate Court held in the Madigan 

decision, as discussed above, that Rider AMP is “identical” to Rider SMP and that ComEd is 

barred from arguing otherwise.  Thus, the ComEd decision dated September 30, 2010 holding 

Rider SMP to be illegal single-issue ratemaking operated to also declare Rider AMP to be illegal 

single-issue ratemaking.  Under IVI, because Rider AMP was held unlawful on September 30, 

2010, all Rider AMP collections on and after that date must be refunded. 
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C.  Amount of Refund 

 The amount of the refund to be returned to ratepayers is a question of fact.  AG expert 

witness Michael Brosch prepared a summary of ComEd’s Rider AMP collections, AG Exhibit 

1.4, based on the Company’s response to Staff data request ST 2.01, quantifying the Company’s 

refund obligation.  Mr. Brosch’s exhibit shows, in column (p), the amount of billed revenues by 

month starting in October 2010, immediately following the ComEd decision, and ending with the 

final Rider AMP collections in December 2012.  Mr. Brosch applied interest rates based upon 

the Commission’s approved interest rates applied to customer deposits.  AG Ex. 1.0 at 6:135-

139.  The total refundable balance with interest at the bottom of column (r) excludes unbilled 

revenue amounts (id. at 6:118-134), making a total amount owed of $14,593,897. 

D.  Timing and Mechanics of Refund 

The issue of how and over what period of time ComEd should refund the unlawful Rider 

AMP surcharges to ratepayers is both a question of fact and law.  While Staff witness Boggs 

suggests that 12 months is an appropriate time period for refunds – or shorter if necessary to 

effect a refund of at least 5 cents per month (Staff Ex. 2.0 at 5:90-107) – the People will show in 

rebuttal testimony that a shorter refund of 1 month is appropriate.  Mr. Brosch will testify that 

ComEd benefitted from the unlawful surcharge since September 30, 2010, the date of the ComEd 

Court decision, and that under principles of equity and fairness, a one-time credit to customer 

bills is appropriate.  Because the amount of the refund is on the order of magnitude of 1% of 

ComEd’s annual revenue requirement, and because the customer deposit interest rate is 0%, thus 

causing the refund amount to not accrue any interest, there is no reason to delay the refund 

longer than necessary.  As Staff witness Boggs states, “customers should receive their refunds as 

soon as possible.”  Staff Ex. 2.0 at 5:92. 
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The People agree with the proposal of Mr. Boggs (Staff Ex. 2.0 at 4:68-86) that the 

refund should be allocated to various customer classes in the same proportions as Rider AMP 

monies were originally collected from those classes and then applied to each customer in the 

same manner as Rider AMP was originally collected.   

In addition, Section 9-253(a) of the Public Utilities Act states:  

If the Commission or a court determines that a public utility has 
overcharged its customers and orders that a refund be made to 
customers of the utility, a portion of the refund shall be set aside … 
to pay refunds to customers who were overcharged and are no 
longer customers of the utility.  

 
220 ILCS 5/9-253.  Accordingly, a portion of the $14,593,897 refund should be set aside to 

compensate customers who paid Rider AMP surcharges and are no longer ComEd customers. 

III.  Conclusion 

 The People respectfully request that the Commission order ComEd to refund $14,593,897 

over a single month related to its Rider AMP collections from September 30, 2010 until 

December 31, 2012.  

Respectfully Submitted,  
 
The People of the State of Illinois 

    By LISA MADIGAN, Attorney General    
 
     _____________/s________________________ 
      

Karen L. Lusson, Sr. Assistant Attorney General 
     Sameer H. Doshi, Assistant Attorney General 

Public Utilities Bureau  
100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 
     Telephone: (312) 814-3736 (Lusson) 

         (312) 814-1104 (Doshi) 
     Fax: (312) 814-3212 
     Email: klusson@atg.state.il.us 

sdoshi@atg.state.il.us 
Dated: April 10, 2014 


