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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission 
     On its Own Motion 
 
v. 
 
Commonwealth Edison Company 
 
Investigation into customer refunds for 
payments made under invalidated riders. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 

No. 13-0589 

 
COMMONWEALTH EDISON COMPANY’S 

PRE-TRIAL MEMORANDUM AND “PLEADING” 

Commonwealth Edison Company (“ComEd”), by its counsel, pursuant to the order of the 

Administrative Law Judge (“ALJ”), submits this Pre-Trial Memorandum and “Pleading”. 

I. Overview and Summary 

This Docket is an investigation by the Illinois Commerce Commission under 

Section 9-250 of the Public Utilities Act (the “Act”), 220 ILCS 5/9-250.  

In this Docket, the AG and CUB,1 essentially are proceeding as complainants and asking 

the Commission to rule that ComEd must provide customers with $14.6 million of advanced 

meters and customer applications for free.  ComEd spent that $14.6 million under a 

Commission-approved program and recovered these costs through Commission-approved tariffs.  

AG/CUB want the Commission to order ComEd to refund the $14.6 million, however, based on 

two Appellate Court decisions that held certain rider cost recovery provisions to be single issue 

ratemaking.  AG/CUB claim that it is automatic that ComEd must refund all costs recovered 

through those rider provisions, and that ComEd recovered $14.6 million through those provisions 

during the period that AG/CUB consider to be applicable.  AG/CUB contend that because a 

                                                 
1  The Illinois Attorney General’s Office (the “AG”) and the Citizens Utility Board (“CUB”). 
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refund is automatic, whether the costs were prudent, reasonable, and benefitted customers is 

irrelevant.  AG/CUB also contend that evidence should not be received that disputes whether any 

of the $14.6 million was recovered under authority of a different tariff than the riders. 

ComEd’s position, in brief, is that ComEd was entitled to recover the $14.6 million in 

question, and that the applicable law and the facts do not require a refund, for multiple reasons.  

The AG/CUB claim is based on a fundamentally incorrect view of the applicable law, and it has 

some critical facts wrong and ignores many others.  The applicable law does not make a refund 

automatic.  The AG/CUB claim is based on two Appellate Court decisions, but the Appellate 

Court did not order a refund in either appeal, and the Appellate Court in the second appeal 

denied the AG’s motion for an order stating that a refund was owed.  Moreover, the Commission 

itself reaffirmed ComEd’s recovery of the costs after the first of those Appellate Court decisions.  

The applicable law involving the filed rate doctrine, retroactive ratemaking, single issue 

ratemaking, and refunds requires examination of whether equity requires a refund and, thus, of 

whether ComEd was unjustly enriched by recovering the amount at issue.  The evidence that 

ComEd intends to offer will show, among other things, that it spent the $14.6 million at issue 

under a Commission-approved Advanced Metering Infrastructure (“AMI”) Pilot program, that 

the costs were prudent and reasonable, and that customers benefitted as a result.  Indeed, in three 

prior Dockets, the Commission has approved recovery of costs of the AMI Pilot.  Thus, equity 

does not require (or permit) a refund, and ComEd was not unjustly enriched.  A refund would be 

a windfall for customers. 

Alternatively, ComEd’s position is that there are several additional reasons that 

components of the $14.6 million are not subject to refund, that at most $400,000 of the 

$14.6 million potentially is subject to refund, and, moreover, any refund is subject to a 
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$5.1 million offset because it is undisputed that ComEd already credited to customers 

$5.1 million of the $14.6 million.2  AG/CUB thus seek what amounts a $14.6 million windfall 

for customers, even before factoring in the $5.1 million already credited.  The Commission 

cannot and should not order a windfall, in any amount. 

II. Definitions 

ComEd in this filing uses the following defined terms, as well as the other definitions 

stated elsewhere herein. 

A. “Rider SMP / the first Rider AMP” 

On October 17, 2007, ComEd filed its 2007 rate case, ICC Docket No. 07-0566.  

ComEd’s proposed tariffs included, among other things, a general rate increase and a proposal 

for a broad “Rider SMP” for recovery of system modernization costs between rate cases.  On 

September 10, 2008, the Commission’s final Order approved part of the proposed rate increase 

and a greatly modified “Rider SMP”, limiting the rider to “the very limited purpose of 

implementing Phase 0 – a scaled deployment of AMI – as a pilot program”, and with further 

conditions, including future conditions to be met in order for cost recovery to occur under 

Rider SMP.  ICC Docket No. 07-0566 (Order Sept. 10, 2008), pp. 103-105, 137-140. 

Rider SMP as modified and approved by the Commission never became an effective 

tariff under that name.  ComEd filed Rider SMP, renamed as Rider AMP (referred to hereafter in 

this pre-trial memorandum / pleading as the first Rider AMP), effective October 31, 2008, as 

part of ComEd’s then Schedule of Rates, Ill. C. C. No. 4, as 1st Revised Sheet No. 626, et seq.  

Consistent with the final Order in ICC Docket No. 07-0566, the first Rider AMP expressly 

                                                 
2  The AG (and Staff) have agreed in discovery that ComEd already credited that $5.1 million out of the 
$14.6 million (comprised of $4.7 million credited in ComEd’s 2012 formula rate update, ICC Docket No. 12-0321, 
and $400,000 credited in ComEd’s 2013 formula rate update, ICC Docket No. 13-0318). 
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provided that no cost recovery was allowed thereunder unless and until numerous other actions 

were taken, including but not limited to Commission approval.  Former Ill. C. C. No. 4, 1st 

Revised Sheet No. 628.  On January 6, 2009, when ComEd replaced Ill. C. C. No. 4 with Ill. C. 

C. No. 10, as was approved by the Commission in other ICC Dockets (Nos. 05-0597 and 

07-0432), the first Rider AMP appeared as Ill. C. C. No. 10, Original Sheet No. 233, et seq.    

B. “The second Rider AMP” (also referred to herein simply as Rider AMP) 

After a number of stakeholder workshops, on June 1, 2009, ComEd filed a petition that 

initiated Commonwealth Edison Co.: Petition to Approve an Advanced Metering Infrastructure 

Pilot Program and Associated Tariffs, ICC Docket No. 09-0263.  The petition sought approval 

of the AMI Pilot and associated tariffs, including the second Rider AMP.  On October 14, 2009, 

the Commission issued its final Order, approving, with modifications, the AMI Pilot (including 

certain associated customer applications) and the second Rider AMP.  ICC Docket No. 09-0263 

(Order Oct. 14, 2009).  ComEd filed the second Rider AMP, effective October 30, 2009, Ill. C. 

C. No. 10, 1st Revised Sheet No. 223, et seq. 

The conditions for cost recovery never were met under the first Rider AMP.  ComEd 

never recovered any costs thereunder.  Recovery of AMI Pilot costs began in February 2010, and 

this occurred (in 2010) under the second Rider AMP.  The AG contends, however, that 

Rider SMP / the first Rider AMP and the second Rider AMP legally are the same tariff, and that 

all of the cost recovery at issue occurred thereunder, as discussed further below. 

C.  “Rider SMP Appeal” 

The AG appealed from ICC Docket No. 07-0566.  CUB did not appeal.  On appeal, the 

AG challenged, among other things: (1) the Commission’s not “rolling forward” the depreciation 

reserve in ComEd’s rate base in light of the pro forma capital additions approved for inclusion in 
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rate base and (2) the approval of the (conditional) cost recovery provisions of Rider SMP.  On 

September 30, 2010, the Appellate Court issued its opinion.  The Court, among other rulings: 

(1) reversed the Commission as to the two above issues, finding, as to Rider SMP, that its 

conditional cost recovery provisions were single issue ratemaking; but (2) remanded only as to 

the first issue along with ComEd’s claim that the Commission should have approved additional 

pro forma capital additions; and (3) did not order a remand or a refund as to Rider SMP.  

Commonwealth Edison Co. v. Illinois Commerce Comm’n, Nos. 2-08-0959 Cons., 405 Ill. App. 

3d 389 (Sept. 30, 2010) (“Rider SMP Appeal”), appeal denied (Ill. March 30, 2011). 

D. The “Bridge Tariff” 

After the Rider SMP Appeal decision, on October 18, 2010, ComEd filed a petition for 

approval of the “Bridge Tariff”, ICC Docket No. 10-0597.  The proposed Bridge Tariff provided 

for recovery of AMI Pilot (including customer applications) operating expenses through the base 

rates then being set in ComEd’s 2010 rate case, ICC Docket No. 10-0467.  The Bridge Tariff 

proposal provided for recovery of capital costs of the AMI Pilot under the Rider AMP 

mechanism (the smart meter adjustment line on customer bills first added for Rider AMP) to 

continue through the Bridge Tariff.  On December 3, 2010, the Commission issued its special 

permission letter approving the Bridge Tariff.  On December 9, 2010, ComEd filed the Bridge 

Tariff, effective December 10, 2010, but beginning with January 2011 monthly bills.  Ill. C.C. 

No. 10, Original Sheet No. 203.1.  Thus, recovery of AMI Pilot costs through the Rider AMP 

mechanism in 2011 and 2012 occurred under the Bridge Tariff.   The AG and CUB did not seek 

a stay nor did they appeal from the approval of the Bridge Tariff. 
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E. “Rider AMP Appeal” 

The AG appealed from ICC Docket No. 09-0263, challenging the cost recovery 

provisions of Rider AMP (the second one) as single issue ratemaking.  CUB did not appeal.  On 

December 13, 2010, the AG filed a motion for summary reversal, based on the Rider SMP 

Appeal decision, and asking that the order “make clear that refunds are due ratepayers from the 

date the Court entered judgment in ComEd – September 30 2010” and for a remand.  On 

February 8, 2011, the Appellate Court issued an order denying the AG’s motion.  The AG 

subsequently filed its opening and reply briefs as an appellant on May 17, 2011, and July 5, 

2011, and in neither brief did the AG ask for a remand or a refund.  On March 19, 2012, the 

Appellate Court issued its opinion.  The Court reversed the cost recovery provisions of 

Rider AMP as single issue ratemaking, applying collateral estoppel and the law of the case based 

on the Rider SMP Appeal decision and finding the two riders the same rider for purposes of that 

analysis.  The Court did not order a remand or a refund.  People ex. rel Madigan v. Illinois 

Commerce Comm’n, 2012 IL App (2d) 100024 (March 19, 2012) (“Rider AMP Appeal”), appeal 

denied (Ill. Sept. 26, 2012). 

III. The Natures of this Docket and of This Filing  

A. The Order Commencing Investigation 

This Docket is an investigation by the Commission under Section 9-250 of the Public 

Utilities Act (the “Act”), 220 ICLS 5/9-250.  The Order Commencing Investigation, dated 

October 23, 2013, states in part: “IT IS THEREFORE ORDERED by the Illinois Commerce 

Commission that an investigation be initiated pursuant to Section 9-250 of the Public Utilities Act to 

determine whether, and to what extent, customers of Commonwealth Edison Company are entitled 
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to refunds for payments made pursuant to Riders AMP and AMP-CA, the extent and amount of 

any refund, and the mechanism for awarding any refund.”  Id., p. 2 (emphasis added).3 

AG/CUB seek to nullify most of the investigation ordered by the Commission.4  The AG, 

in its March 12, 2014, “Motion in Limine” claimed that, in light of the Rider SMP Appeal and 

Rider AMP Appeal decisions and other case law discussed below, a refund here is automatic, 

and, thus, ComEd is barred from offering evidence that the costs recovered were prudent, 

reasonable, and benefitted customers.  The AG also claimed that ComEd is barred from offering 

evidence that any of the $14.6 million at issue was collected under the Bridge Tariff and not 

Rider AMP, even though the AG’s own witness testified on the same subject.  The ALJ ruled on 

the AG’s motion in limine on March 28, 2014, but, based on the ALJ’s stated reasons (the 

transcript has not yet been filed) and the filing and briefing schedule ordered by the ALJ at that 

same hearing, ComEd does not believe that the ALJ barred ComEd from discussing in the instant 

filing the factual and legal issues and the evidence it proposes to offer. 

The Order Commencing Investigation expressly directs an investigation concerning 

“whether” any refund is owed, as well as, if so, the extent and amount and the mechanism for 

awarding the refund.  Thus, the Order Commencing Investigation requires a Docket in which the 

Commission receives evidence on whether a refund is owed, as well as, if so, the extent and 

amount and mechanism. 

                                                 
3  The Order Commencing Investigation does not define the terms “extent” and “amount”, but if they are to be given 
different meanings, ComEd interprets them to mean, respectively, the period of cost recovery as to which a potential 
refund calculation is applicable, and the amount of money to be refunded as to that period (along with any interest, if 
applicable). 

No party contends that any refund is owed under Rider AMP-CA, under which no AMI Pilot costs were 
recovered.  The AG’s own direct testimony confirmed this fact and that “no refunds are appropriate in connection 
with Rider AMP-CA”.  Brosch Direct (“Dir.”), AG Ex. 1.0, pp. 2, 3 and fn. 2.  Thus, ComEd anticipates that the 
parties will make only a limited record as to Rider AMP-CA. 
4  References herein to the claim and arguments of the AG are intended to encompass CUB unless the context 
indicates otherwise.  References herein to specific actions, however, are intended to signify actions by the specific 
parties identified in the references. 
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In contrast, for the Commission to determine that a refund is owed without allowing 

ComEd to offer its evidence on whether a refund is owed would be like a trial court granting 

summary judgment for a plaintiff and against a defendant on its defenses and counterclaim 

without considering all of the relevant facts and documents.  That would be unlawful.  E.g., 

Lombard v. Elmore, 134 Ill. App. 3d 898, 905 (1st Dist. 1985) (“The record shows, however, that 

the trial court failed to consider all of the relevant facts and documents in arriving at its decision 

that there were no genuine and material questions of fact which would invalidate the release 

agreement. We thus conclude that the trial court's summary rejection and dismissal of count I of 

defendant's counterclaim was error.”). 

The subject of the scope of this Docket will be addressed further in the briefs and reply 

briefs to be filed on April 17, and April 25, 2014, per the order of the ALJ. 

B. The Procedural Posture of this Docket 

In this investigation Docket, the AG and CUB are proceeding in substance as 

complainants.5  AG/CUB claim that ComEd owes a refund of $14.6 million, as summarized 

above and discussed in further detail below. 

Because AG/CUB are proceeding in substance as complainants, they bear the burden of 

proof and must show that their claim has a proper factual and legal basis and that the 

Commission has the authority to, and should, order the “relief” they seek.6 

ComEd, in relation to the AG/CUB claim, essentially is responding to that claim, and 

thus does not bear the burden of proof.  ComEd in response will offer evidence as well as 

                                                 
5  Although the AG and CUB in substance are complainants, the parties simultaneously are submitting their pre-trial 
memoranda / “pleadings”.  Discussion herein of AG/CUB’s claim and their underlying allegations and arguments 
are based on the AG’s direct testimony and filings to date in this Docket and on the AG’s and CUB’s filings in 
certain prior Dockets referenced below.  ComEd does not waive any matter that it may assert in response to the 
AG/CUB claim as it may be developed in the AG/CUB pre-trial memoranda / pleadings or otherwise. 
6  That AG/CUB bear the burden of proof follows from the filed rate doctrine, the rule against retroactive 
ratemaking, and the law governing complaints for utility refunds, as discussed further below. 
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argument, however, to show that AG/CUB’s claim is founded on numerous severe legal and 

factual errors and omissions that are fatal to their claim, that a refund is not allowed or justified, 

that specific components of the $14.6 million are not subject to refund, and that the relief 

AG/CUB seek would be an unlawful windfall for customers. 

C. The Structure of This Pre-Trial Memorandum / Pleading 

This filing is intended to serve both as a pre-trial memorandum and as a “pleading”, in 

light of the ALJ’s order and tailored to seek to fit the current procedural posture and schedule of 

this Docket. 

In the ordinary course of events involving a contract or tort claim in the Circuit Courts of 

Illinois, the claimant (as plaintiff) would file a complaint and then the defendant would file a 

dispositive motion or, failing that or if the motion were denied, an answer.  A similar process 

would occur if the AG and CUB were pursuing a refund claim under Section 9-252 of the Act, 

220 ILCS 5/9-252, although AG/CUB are not doing so (and cannot).7  83 Ill. Adm. Code 

§§ 200.170, 180, 190. 

Here, the AG and CUB have not yet filed a pleading, but the AG has filed direct 

testimony and motion papers, and the AG and CUB have filed motions papers in prior Dockets, 

stating their claim and outlining their underlying allegations and arguments. 

Accordingly, Section IV of this pre-trial memorandum / pleading discusses: (1) the 

AG/CUB claim and underlying allegations and arguments as ComEd currently understands them, 

(2) Staff’s position as it currently stands, and (3) ComEd’s defenses and offsets at this juncture. 

Section V discusses the resulting legal and factual issues. 

                                                 
7  When a utility has charged the Commission-approved rate, a refund claim based on a court decision does not fall 
within Section 9-252. 
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Finally, Section VI addresses the facts / the timeline and ComEd’s proposed evidence.  

Section V includes certain legal events in the timeline, for the sake of clarity and comprehension. 

IV. The Parties’ Claims and Defenses 

A. The AG/CUB Claim 

The AG and CUB claim that ComEd must refund the $14.6 million of AMI Pilot (and 

customer applications) costs that ComEd recovered under Rider AMP (exclusively, according to 

them), from September 30, 2010, to December 31, 2012, when cost recovery ended.8 

AG/CUB’s allegations and arguments, as ComEd understands them based on the AG’s 

direct testimony (Brosch Dir., AG Ex. 1.0) and the AG’s and CUB’s filings in this and prior 

Dockets, essentially are as follows: 

• Rider SMP’s (conditional) cost recovery provisions were held to be single issue 

ratemaking by Rider SMP Appeal decision on September 30, 2010. 

• Rider AMP’s (the second Rider AMP) cost recovery provisions were held to be 

single issue ratemaking by Rider AMP Appeal decision on March 19, 2012. 

• The Rider AMP Appeal decision determined that Rider SMP and the second 

Rider AMP were the same tariff in concluding that collateral estoppel and law of 

the case applied such that the Rider SMP Appeal decision on single issue 

ratemaking also applied to the second Rider AMP. 

• Therefore, due to the two Appellate Court decisions in combination, the cost 

recovery provisions of the second Rider AMP must be considered unlawful as of 

September 30, 2010. 

                                                 
8  Please note that the figures in this pre-trial memorandum / pleading are rounded. 
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• Therefore, ComEd, as a matter of law, automatically is required to refund all costs 

recovered under Rider AMP from September 30, 2010, through December 31, 

2012, which recovery the AG and CUB contend is $14.6 million, without 

consideration of equity or of whether ComEd was unjustly enriched.  That means, 

according to the AG and CUB, that whether the costs incurred for the AMI Pilot 

(and customer applications) were prudent, reasonable, or benefitted customers is 

not relevant.  The AG and CUB, as to a refund being automatic, rely on: 

(1) Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill. 2d 90 

(1987) (“IVI”), which did not involve single issue ratemaking but rather costs that 

were held by a prior decision to be unrecoverable; and (2) Commonwealth Edison 

Co. v. Illinois Commerce Comm’n, 2013 IL App (2d) 120334 (Sept. 27, 2013) 

(“ComEd 07-0566 Remand Appeal”), which did not involve single issue 

ratemaking but rather a rate base that had been held by a prior decision to be 

overstated due to the absence of a rolled forward depreciation reserve. 

The AG and CUB also claim that a relatively small amount of interest is owed on the 

requested refund. 

The AG and CUB deny (in their direct testimony and in their papers in support of their 

recent motion in limine) that any of the $14.6 million was recovered under the Bridge Tariff 

instead of Rider AMP.  The AG/CUB position on this point is based on their allegations and 

arguments about the contents of the Bridge Tariff and a portion of ComEd’s petition for approval 

of the Bridge Tariff.  Neither Rider SMP Appeal decision nor Rider AMP Appeal decision 

addressed the Bridge Tariff. 
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The AG and CUB do not factor into their analysis or their calculations the fact that 

ComEd already credited customers with $5.1 million of the $14.6 million at issue, even though 

the AG and Staff, in data request responses, admit that ComEd did so. 

AG/CUB bear the burden of proof that their claim has a proper factual and legal basis and 

that the Commission has the authority to, and should, order the “relief” they seek.9 

B. Staff 

Staff has not yet taken a position on whether a refund is owed. 

Staff, in their direct testimony, has provided calculations about how much ComEd 

collected (1) from September 30, 2010, through December 31, 2012; and (2) from March 19, 

2012, through December 31, 2012, if a refund is to be based on one of those amounts. 

Staff’s direct testimony did not discuss the standards for a refund, the Bridge Tariff, or 

the $5.1 million that ComEd already has credited to customers. Staff did acknowledge in data 

request responses that ComEd provided the $5.1 million in revenue credits in ICC Docket 

Nos. 12-0321 and 13-0318 (to avoid double recovery), as noted earlier. 

C. ComEd’s Defenses and Offsets 

1. High Level Summary 

Setting aside that AG/CUB bear the burden of proof, ComEd’s contends, at a high level 

of summarization, as follows: 

•  AG/CUB’s claim is founded on numerous severe factual and legal errors and 

omissions that are fatal to their claim, no refund is owed, and the relief AG/CUB 

seek would be an unlawful windfall for customers. 

                                                 
9  That AG/CUB bear the burden of proof follows from the filed rate doctrine, the rule against retroactive 
ratemaking, and the law governing complaints for utility refunds and general legal principles.  E.g., Wilson v. 
Peoples Gas Light and Coke Co., ICC Docket No. 04-0642 (Order April 20, 2005) (customer complaint alleging 
improper billing) (“In a complaint proceeding before the Commission, the complainant bears the burden of proof.”). 
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• In the alternative, only $400,000 of the $14.6 million at issue is potentially subject 

to refund, and any potential refund is subject to an offset of the $5.1 million that 

ComEd already has credited to customers. 

• Further in the alternative, $8.3 million of the $14.6 million was collected under 

the Bridge Tariff and thus that amount is not subject to refund, plus ComEd also 

has additional defenses as to other individual components of the $14.6 million 

figure. 

2. Summary of Why No Refund Is Owed 

With respect to its position that no refund is owed, ComEd contends, more specifically, 

among other things, that:   

• No refund is owed because the Appellate Court did not order one and in fact the 

Appellate Court denied the AG’s request for a refund. 

o The Rider SMP Appeal decision (issued on September 30, 2010) did not 

order a remand or a refund as to the costs at issue.  The decision ordered a 

remand only on the depreciation reserve roll forward and pro forma 

capital additions issues, and that remand already has occurred. 

o The Rider AMP Appeal decision (issued on March 19, 2012) did not order 

a remand or a refund as to the costs at issue. 

o The same Appellate Court that issued the Rider AMP Appeal decision 

earlier denied the AG’s request for an order stating that a refund is owed.  

On December 13, 2010, the AG filed a motion for summary reversal, 

based on the Rider SMP Appeal decision, and asking that the order “make 

clear that refunds are due ratepayers from the date the Court entered 
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judgment in ComEd – September 30 2010” and for a remand.  On 

February 8, 2011, the Appellate Court issued an order denying the AG’s 

motion. 

o AG/CUB thereafter waived their claim that a refund is owed.  The AG did 

not appeal from the approval of the Bridge Tariff.  CUB did not appeal 

from the approval of Rider SMP, the approval of the Bridge Tariff, or the 

approval of Rider AMP.  The AG and CUB did not seek a stay of the 

Bridge Tariff.  After the Appellate Court (on February 8, 2011) denied the 

AG’s motion for an order stating a refund is owed, the AG filed an 

opening brief (on May 17, 2011) and a reply brief (on July 5, 2011) as an 

appellant in the Rider AMP Appeal.  The AG did not seek a remand or a 

refund.  That constitutes a waiver.  See, e.g., Continental Casualty Co. v. 

Howard Hoffman & Assoc., 2011 IL App 100957, 100964, 955 N.E.2d 

151(1st Dist. 2011) (waiver as to not including material in appellant’s 

opening brief), although in any event, the Appellate Court did not order a 

remand or a refund, as noted above. 

• No refund is owed because the costs of that AMI Pilot (and customer 

applications) that were recovered were prudent, reasonable, and benefitted 

customers. 

o The constitutional law and ratemaking principle is well-established that a 

utility is entitled to recover its prudent and reasonable costs of service.  

E.g., North Shore Gas Co., et al., ICC Docket Nos. 11-0280, 11-0281 

Cons. (Order Jan. 10, 2012), p. 5. 
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o ComEd is aware of no case holding that a single issue ratemaking finding 

requires an automatic refund.  The AG and CUB to date have cited none. 

o To the contrary, the cases involving single issue ratemaking and refunds 

instead look at equity and unjust enrichment and thus at the facts.  The 

case law is discussed further below. 

o Thus, in order to determine whether ComEd was unjustly enriched and a 

refund is required by equity, the ICC must look at the facts, including 

whether the costs recovered were prudent, reasonable, and benefitted 

customers. 

o Here the costs were prudent, reasonable and benefitted customers. In fact, 

the Commission has approved recovery of AMI Pilot (and customer 

applications) in three prior Dockets (Nos. 10-0467, 12-0321, and 

13-0318).  The AG and CUB never have contended the costs are 

impudent, excessive, or did not benefit customers. 

o Thus, any order of a refund would not be equitable, and it would be a 

windfall for customers. 

3. Summary of Why, At Most, $400,000 Is Subject to Refund, and Any 

Refund Is Subject to a $5.1 Million Offset 

With respect to its positions that, in the alternative, only $400,000 of the $14.6 million 

at issue is potentially subject to refund, and any potential refund is subject to an offset of 

the $5.1 million that ComEd already has credited to customers, ComEd contends more 

specifically, among other things, that:   
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• Only $400,000 was recovered after the March 19, 2012, Rider AMP Appeal 

decision. 

• There is no lawful basis for a refund or any amount recovered before March 19, 

2012. 

o There is no lawful basis for a refund at all, as noted above. 

o On two separate occasions after the Rider SMP Appeal decision, the 

Commission (on December 3, 2010, in acting on the Bridge Tariff 

petition), and the Appellate Court (on February 8, 2011, in denying the 

AG’s motion for an order that a refund as of September 30, 2010, was 

owed), made rulings allowing cost recovery to continue.  That is 

fundamentally inconsistent with the AG/CUB attempt to require a refund 

retroactive to September 30, 2010. 

o Reaching back to September 30, 2010, would be inconsistent with the 

filed rate doctrine and the rule against retroactive ratemaking, as well as 

the law governing refunds, as discussed further below. 

o In addition, any refund would have to be offset by the $5.1 million that 

ComEd already credited to customers.  ComEd credited $4.7 million in its 

2012 formula rate update, ICC Docket No. 12-0321, applied in 2013 rates.  

ComEd credited $400,000 in its 2013 formula rate update, ICC Docket 

No. 13-0318, applied in 2014 rates.  The AG agrees that ComEd credited 

$5.1 million of the $14.6 million at issue.  To not apply the offset would 

result in a double counted refund as to those dollars, and it would be a 

windfall to customers. 
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o Not applying the offset also would be fundamentally inconsistent with the 

AG/CUB legal view that the costs at issue should have been recovered 

through base rates not a rider.  ComEd reduced base rates by $5.1 million 

to avoid double-recovery with the rider, and now AG/CUB want to order a 

refund of that same $5.1 million but not take into account the reduction in 

base rates. 

o If a refund is ordered that does not apply the $5.1 million offset, then 

ComEd should be allowed in base rates when next updated to make an 

adjustment to recover that $5.1 million.  (ComEd notes this point because 

the AG’s direct testimony argued against this.  The point may be beyond 

the scope of this Docket.) 

4. Summary of Additional Defenses to Portions of the Refund Claim 

With respect to its positions, further in the alternative, that $8.3 million was collected 

under the Bridge Tariff and is not subject to refund, and that ComEd also has additional 

defenses as to individual components of the $14.6 million figure, ComEd contends, more 

specifically, among other things, that: 

• On December 3, 2010, the Commission approved the Bridge Tariff.  ComEd 

contends that the AMI Pilot and customer applications costs recovered in 2011 

and 2012, $8.3 million of the $14.6 million at issue, were recovered through the 

Rider AMP mechanism (the smart meter adjustment line on customer bills first 

added for Rider AMP) under authority of the Commission’s approval of the 

Bridge Tariff.  The AG now claims that the Bridge Tariff did not provide for 

recovery of those costs through the Bridge Tariff, but the AG’s verified October 
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25, 2010, opposition to the Bridge Tariff petition in paragraph 4 stated in part that 

the Bridge Tariff “would also permit the recovery or and on AMI Pilot capital 

investments that are now being collected through the illegal rider to continue 

through the Bridge Tariff, notwithstanding the Court’s decision that recovery of 

this single cost through a rider violates the rule against single issue ratemaking.”  

(Emphasis added) 

• Of the $8.3 million recovered in 2011 and 2012, whether it is considered to have 

been under the Bridge Tariff or Rider AMP, either way, $3.6 million was for 

reconciliation adjustments, i.e., $3.2 million recovered in 2011 was for cost 

under-recovery in 2010, and $400,000 million in 2012 was for cost 

under-recovery in 2011. 

• Of the $3.2 million recovered in 2011 for cost under-recovery in 2010, 

approximately $1.9 million was for cost under-recovery before the Rider SMP 

Appeal decision.  Even under the AG/CUB view, there is no valid reason for 

denying recovery of that $1.9 million, as discussed further below. 

• Also, again, any refund is subject to a $5.1 million offset.  If the refund were to be 

limited to the $400,000 recovered after March 19, 2012, then ComEd would agree 

that only the $400,000 credited in the 2013 formula update would apply, but that 

still would lead to no net refund. 

5. The Law Governing Refunds 

AG/CUB claim refunds are automatic, and automatically at the 100% level, when a 

single issue ratemaking violation is found.  ComEd is aware of no case so holding.  The AG and 

CUB have cited none.  The case law is to the contrary.  This subject will be addressed further in 
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the upcoming briefs on the scope of this Docket, but ComEd provides the following discussion 

for context in the instant filing. 

As a starting frame of reference, the constitutional law and ratemaking principle is 

well-established that a utility is entitled to recover its prudent and reasonable costs of service.  

E.g., North Shore Gas Co., et al., ICC Docket Nos. 11-0280, 11-0281 Cons. (Order Jan. 10, 

2012), p. 5. 

Well-established principles, including the filed rate doctrine and the prohibition on 

retroactive ratemaking (discussed in IVI, 117 Ill. 2d at 96, and People ex rel. Hartigan v. Illinois 

Commerce Comm’n, 148 Ill. 2d 348, 396, 416 (1992)), for example), prevent the Commission 

from reversing course and ordering refunds of amounts collected in accordance with tariffs the 

Commission previously has approved.  AG/CUB have tried to read IVI and other case law to 

create an exception that would allow the Commission to order a refund of costs recovered back 

to September 30, 2010, and to do so without even considering the facts that bear on equity and 

unjust enrichment, but their legal theory is not supported by the case law and is wrong. 

Even assuming the Commission has jurisdiction in this Docket to order a refund, it must 

follow the applicable law regarding refunds, which means it must determine that a refund is not 

retroactive ratemaking and that equity requires a refund to avoid unjust enrichment.  To decide 

those questions, the Commission needs to consider the facts.  For example, with respect to the 

question of unjust enrichment, the Commission will need to take into account whether the costs 

were prudent, reasonable, and benefitted customers. 

The AG/CUB position is based primarily on the IVI case.  The AG’s Motion in Limine 

claimed that under IVI “the period for which the Commission must calculate refunds for ComEd 

customers begins September 30, 2010, the date of the Court’s decision in ComEd [Rider SMP 
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Appeal], in which the Rider was declared unlawful, and lasts until December 31, 2012, the last 

day the Company collected surcharges through Rider AMP (the “refund period”).  Motion in 

Limine, pp. 6-7 (citing IVI, 117 Ill. 2d at 102-103). 

The AG/CUB attempt to apply IVI here is incorrect for numerous reasons, including 

among others, that the Rider SMP Appeal and Rider AMP Appeal decisions did not order a 

remand or refund relating to any rider, that the Court in fact denied the AG’s request for a refund 

order, and AG/CUB waived their request for a refund, as discussed earlier. 

Moreover, IVI does not support the claim that, when a rider or other tariff is reversed as 

to its cost recovery provisions on the grounds of single issue ratemaking, refunds are automatic.  

IVI did not even involve single issue ratemaking. 

IVI was an appeal after an earlier remand from the Supreme Court of Illinois.  In the 

original decision, Illinois Bell Telephone Co. v. Illinois Commerce Comm’n, 55 Ill. 2d 461 

(1973), the Court held that certain costs approved for recovery through base rates (costs of 

lobbying, certain dues, promotional advertising, charitable donations, and a licensing fee paid to 

a parent company) were improper (unrecoverable) as a matter of law because of the nature of the 

costs.  Illinois Bell, 55 Ill. 2d at 478-483.10  IVI expressly recognized that it involved recovery of 

costs that had been held to be improper.  E.g., IVI, 117 Ill. 2d at 93, 102.  IVI thus did not involve 

single issue ratemaking.  IVI ordered a refund of the unrecoverable costs collected from the time 

of Illinois Bell going forward, even though the utility had a new set of base rates set in a later 

Docket, finding a refund not authorized by the Act, and therefore invoking the Court’s equitable 

powers and, in particular, the ability to order restitution of unjust enrichment.  IVI, 117 Ill. 2d at 

93-105. 

                                                 
10  The Act was amended after IVI to allow recovery of some of these kinds of costs, but that does not change that at 
the time of Illinois Bell and IVI the Court was addressing what it held to be unrecoverable costs. 
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Here, in contrast, the costs in question are not unrecoverable.  AG/CUB do not and 

cannot claim otherwise.  Indeed, the Commission repeatedly has allowed ComEd to recover 

other AMI Pilot (including customer applications) costs through base rates.11  The Rider SMP 

Appeal and Rider AMP Appeal decisions were based on single issue ratemaking, and there is 

nothing in either decision that holds the costs at issue to be improper. 

Moreover, IVI invokes the principle of equity and unjust enrichment.  That means that the 

Commission must consider the facts in order to determine whether equity requires a refund on 

the grounds that ComEd has been unjustly enriched. Under Illinois law, a party has been unjustly 

enriched as a result of an order or judgment that is later ruled invalid only if the party has 

received benefits that belong to another.  See Village of Oak Lawn v. Faber, 378 Ill. App. 3d 458, 

469 (1st Dist. 2007) (defining “unjust enrichment” as “the retention of a benefit conferred by 

another, without offering compensation, in circumstances where compensation is reasonably 

expected” (quoting Black’s Law Dictionary (8th ed. 2004)).  Whether the costs were prudent, 

reasonable, and benefited customers plainly bears on whether ComEd was unjustly enriched, 

because it bears on whether ComEd, by recovering these costs, received a benefit that in equity 

belongs to customers. 

In Business and Professional People for the Public Interest v. Illinois Commerce 

Comm’n, 146 Ill. 2d 175 (1991) (“BPI II”), where the Court held that recovery of the full amount 

of deferred nuclear plant cost charges was single issue ratemaking, the Court stated in part: “In 

the present case, the intervenors argue that allowing recovery of deferred charges constitutes 

single-issue ratemaking because deferred charges measure only selected elements of the revenue 

formula. We agree with the intervenors that, as the record now stands, recovery of the full 

                                                 
11   The Commission did so in ComEd’s 2010 rate case, and again in its 2012 and 2013 formula rate updates, as 
noted earlier. 
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amount of deferred charges constitutes single-issue ratemaking. However, this argument speaks 

to the amount of charges which Edison may recover, rather than to whether recovery of any 

deferred charges is permissible.”  Id. at 245.  Thus, BPI II also illustrates that a finding of single 

issue ratemaking requires further analysis (including evidence) to determine whether or in what 

amount a refund may be owed.  The AG, in its reply in support of its motion in limine, sought to 

distinguish BPI II on its facts (AG reply at p. 5, fn. 3), but the AG thereby only confirmed that 

the facts must be examined. 

In Archer-Daniels-Midland Co. v. Illinois Commerce Comm’n, 293 Ill. App. 3d 459 (3d 

Dist. 1997), where the Appellate Court held certain costs were not recoverable through a fuel 

adjustment clause (“FAC”) and were single issue ratemaking, the Appellate Court made its 

ruling prospective only “due to the potential inequitable consequences resulting from this 

reversal”.  Id. at 468.  The Supreme Court of Illinois reversed, but on the grounds that the costs 

were recoverable through the FAC and that single issue ratemaking doctrine does not apply 

outside of a base rate case.  Archer-Daniels-Midland Co. v. Illinois Commerce Comm’n, 184 Ill. 

2d 391 (1998).  The Supreme Court did not address the ruling of the Appellate Court on equity.  

The AG’s reply in support of its motion in limine failed to address this Appellate Court decision. 

AG/CUB also seek to rely on the 07-0566 Remand Appeal decision, but nothing in the 

Appellate Court’s affirmance of the Commission’s Order on Remand in ICC Docket 

No. 07-0566, where a remand was ordered by Rider SMP Appeal on the depreciation reserve 

“roll forward” issue and the Commission later ordered a refund, supports the AG/CUB legal 

theory.  That appellate decision involved application of the prior holding in Rider SMP Appeal 

that rate base had been overstated by not “rolling forward” in rate base the depreciation reserve 

for existing plant in light of the pro forma capital additions in rate base.  The decision on appeal 
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from the remand discusses the rejection of consideration of equity in the context of an Appellate 

Court holding that rate base had been overstated.  There is no holding, or evidence, here, that the 

costs recovered through the Rider AMP mechanism are overstated.  Just the opposite is true.  

ComEd has submitted evidence that the costs are reasonable, not overstated.  The AG and CUB 

never have argued the contrary. 

Finally, the AG and CUB theory does not make sense because it is logically disconnected 

from single issue ratemaking.  The doctrine of single issue ratemaking has to do with calculating 

an item separate and without consideration of how it relates to other items in a base rate case.  

There is nothing in the single issue ratemaking doctrine that means that, when a violation is 

found, the rate at issue automatically is too high any more than that it automatically is too low.  

E.g., Rider SMP Appeal, 405 Ill. App. 3d at 411 (“Single-issue ratemaking is prohibited because 

it considers changes in isolation, thereby ignoring potentially offsetting considerations and 

risking understatement or overstatement of the overall revenue requirement.”).  Moreover, even 

when a Court finds a violation in circumstances that it finds might mean the rate is too high, that 

does not in any way equate to finding it is 100% invalid.  Indeed, that was rejected by BPI II.  

Thus, there is nothing in the single issue ratemaking doctrine or this specific case that warrants 

leaping to the conclusion that, given that Rider AMP’s cost recovery provisions violated single 

issue ratemaking, that means any, much less 100%, of the costs recovered must be refunded, 

particularly without examination of the prudence, reasonableness, and customer benefits of the 

costs. 

V. Summary of the Issues: Legal and Factual 

Given the foregoing discussion, ComEd believes that the issues in this Docket, legal and 

factual, include the following, some of which ComEd believes to be uncontested: 
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1. Do the AG and CUB bear the burden of proof on their claim that a refund is owed 

and what are the elements of that claim? 

2. Did any court authorize a refund here?  Did the Appellate Court in the Rider SMP 

Appeal decision order a remand or refund relating to costs recovered under 

Rider SMP?  Did the Appellate Court in the Rider AMP Appeal decision do so as 

to Rider AMP? 

3. Does the Appellate Court finding that Rider SMP / the first Rider AMP and the 

second Rider AMP were the same tariff for purposes of its collateral estoppel and 

law of the case analyses mean that they are the same rider for any other purpose, 

and that any proven differences must be ignored?  

4. Did the Appellate Court on February 8, 2011, deny the AG’s motion for an order 

of a remand and for an order that a refund was owed as of September 30, 2010, 

onward? 

5. Did the AG and CUB waive their claim that a refund is owed? 

6. Does the Commission have jurisdiction to order a refund in this Docket, and, if so 

what is the source of that jurisdiction? 

7. If the Commission has jurisdiction to order a refund, what is the applicable 

standard for ordering a refund and determining its amount here? 

8. Can the Commission order a refund if it does not find that a refund is required by 

equity or that ComEd has been unjustly enriched? 

9. Is any refund required here by equity?  Was ComEd unjustly enriched?  

10. Are the costs at issue costs that were prudently incurred, reasonable in amount, 

and that benefitted customers? 
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11. Would any refund, or a refund in any particular amount, be a windfall to 

customers? 

12. If the Commission determines that a refund should be ordered, should any refund 

be offset by the $5.1 million that ComEd already credited to customers? 

13.  Can the Commission legally order a refund of costs recovered starting as of 

September 30, 2010?  Can it do so despite (1) the filed rate doctrine and the rule 

against retroactive ratemaking; (2) its December 3, 2010, decision in the Bridge 

Tariff docket; and (3) the February 8, 2011, denial by the Appellate Court of the 

AG’s motion for an order for a remand and for an order stating that a refund was 

owed as of September 30, 2010? 

14. Is only $400,000 of the $14.6 million at issue potentially subject to refund? 

15. Was cost recovery as of January 2011 authorized by the Bridge Tariff?  If not, did 

the Commission’s ruling in the Bridge Tariff Docket allow continued cost 

recovery under Rider AMP? 

16. How much of the cost recovery at issue was authorized by the Bridge Tariff?  

Was it $8.3 million?  If not, what is the amount? 

17. Is $1.9 million of the 2011 cost recovery not subject to refund because it is for 

cost under-recovery prior to the Rider SMP Appeal decision? 

18. If a refund is ordered, and any or all of the $5.1 million offset is not applied, is 

ComEd barred from recovering that base rate credit in an adjustment to its base 

rates? 
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VI. Summary of Facts and Timeline, and ComEd’s Witnesses/Evidence 

If ComEd were responding to an existing pleading of the AG and CUB that contained 

numbered specific allegations, ComEd could respond to the specific allegations and set forth its 

defenses.  In the existing circumstances, ComEd in the instant filing has sought to provide 

information in a manner that comports with the ALJ’s order and is reasonably framed in light of 

the AG’s and CUB’s prior filings. 

A. The Facts and Timeline, Generally, and Attachment 1 

At a high level of summarization, ComEd intends to offer evidence on the factual points 

identified in Sections II12 and IV(C) of the instant filing, on the factual issues identified in 

Section V (Sections IV(C) and V are largely parallel in terms of topics), and the additional points 

referenced below. 

Section II of the instant filing, the Definitions section, already set forth a significant 

portion of the facts and timeline relating to the subject matter of this Docket, and additional 

points are found in Section IV(C). 

Rather than set forth the facts and timeline in full detail in this Section VI, which would 

have considerable overlap with Sections II and IV(C), ComEd has attached hereto a detailed 

chart – Attachment 1 – that shows various events in chronological order as they relate 

respectively to: (1) Rider SMP / the first Rider AMP and the Rider SMP Appeal, (2) the second 

Rider AMP and Rider AMP Appeal, and (3) the Bridge Tariff. 

Please note, however, that Attachment 1 generally does not contain details on the 

prudence, reasonableness, and customer benefits of the AMI Pilot and associated customer 

applications costs, which are addressed separately below. 

                                                 
12  Section II of the instant filing, the Definitions section, set forth a significant portion of the facts and timeline 
relating to the subject matter of this Docket. 
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B. ComEd’s Evidence / Witnesses 

ComEd intends to present its overall positions, background information, identification of 

the other ComEd witnesses, and the facts relating to the tariffs, the Commission and Court 

proceedings and filings related to the tariffs, and the costs and revenues incurred and recovered 

under the tariffs through ComEd witness Martin G. Fruehe, Manager of ComEd’s Retail 

Rates department.  At the hearing on March 28, 2014, Mr. Fruehe was referred to as an 

accountant, but that is not a correct or complete summary of his training, experience, or duties. 

Mr. Fruehe has a Masters of Business Administration degree from DePaul University’s 

Kellstadt Graduate School of Business, and a Bachelor of Science degree in Marketing from 

Northern Illinois University.  Mr. Fruehe has over 20 years of experience at ComEd leading up 

to his becoming the head of the Retail Rates department. 

Mr. Fruehe has been employed by ComEd since 1992.  He held the position of Account 

Representative from 1992 to 1997, in which he serviced the accounts of many of ComEd’s large 

commercial, industrial and governmental customers.  In 1998, he was promoted to the Strategic 

Analysis Department as an Economic Analyst, where he was responsible for supporting the 

capital budgeting process by evaluating the economic performance of major discretionary 

investments and performing other operational financial analyses.  In 2003, he was promoted to 

the Regulatory Services and Strategy Department as a Senior Regulatory Analyst.  In that 

position, he was responsible for the strategic and financial evaluation of post-2006 regulatory 

strategies, including power procurement and associated cost recovery.  In 2006, he transferred to 

the Revenue Policy Department, where he was responsible for assisting in the calculation of 

ComEd’s revenue requirement and preparation of regulatory filings before both the Illinois 

Commerce Commission and the Federal Energy Regulatory Commission (“FERC”). 
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In 2007, Mr. Fruehe was promoted to Manager – Rates, Revenue Policy Department.  His 

title subsequently changed to Manager, Revenue Policy Department.  As Manager, Revenue 

Policy Department, he was responsible for the review and evaluation of potential regulatory 

alternatives for ComEd, with a focus on financial issues.  He also was responsible for the 

oversight and coordination of activities related to the development of ComEd’s revenue 

requirement at both the State and federal levels. 

On January 1, 2014, Mr. Fruehe transitioned to the position of Manager, Retail Rates.  

That position means he is the head of ComEd’s rates department.  As Manager, Retail Rates, his 

primary duties are to plan and direct the development and implementation of ComEd’s retail 

tariffs.  These duties include the planning and direction of ComEd’s retail rate design, activities 

to support the cost of service study, and retail rate administration.  He also directs the preparation 

of the necessary filings of such tariffs with the Commission. 

Mr. Fruehe has worked on the proceedings related to, and operation of, the tariffs at 

issue, including the Commission and Court proceedings and filings related to the tariffs, and the 

costs and revenues incurred and recovered under the tariffs.  He was involved on behalf of 

ComEd in ICC Docket Nos. 07-0566, 09-0263, 10-0467, 10-0597, 11-0721, 11-0459, 12-0321, 

12-0371, 13-0318, and 13-0377.  He filed testimony in all of those cases except ICC Docket 

No. 07-0566 (where he worked on the case but did not testify) and ICC Docket No. 10-0597 

(which did not involve testimony).  He was involved as a business person in the appeals of the 

foregoing Dockets that were appealed, and in the remand in ICC Docket No. 07-0566. 

Mr. Fruehe’s testimony will address the foundation and other predicates of his testimony, 

which was a subject of the AG’s motion in limine and the ALJ’s statements at the hearing on 

March 28, 2014.  In addition, Mr. Fruehe’s testimony will be supported by documentary 
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evidence, some of which is reflected in Attachment 1 hereto, such as filings by the AG, and also 

would include spreadsheets and other supporting materials. 

The AG argued, in part, that portions of Mr. Fruehe’s testimony on the subject of the 

Bridge Tariff were not relevant or lacked foundation, but ComEd will address those points.  

Also, a prior verified filing of the AG also is inconsistent with its current position on that subject, 

as noted by ComEd’s counsel at the hearing on March 28, 2014. 

The prudence, reasonableness, and customer benefits of the AMI Pilot and customer 

applications costs at issue will be addressed by the testimony of ComEd witnesses Richard D. 

O’Toole and James C. Eber.  Their training, experience, positions, and duties were set forth in 

their pre-filed testimony that was addressed at the hearing on March 28, 2014.  As ComEd 

understands it, the sole issue raised by the AG and the ALJ with respect to their testimony was 

relevance.  The relevance of the prudence, reasonable, and customer benefits of the costs at issue 

was discussed above, but also will be addressed further in the testimony ComEd intends to offer.  

As the discussion earlier in the instant filing shows, the Commission cannot lawfully address 

whether a refund is owed, or in what amount, without addressing equity and whether ComEd 

was unjustly enriched.  The prudence, reasonableness, and customer benefits of the costs bear 

directly on those subjects. 
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