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 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to direction of the Administrative Law Judge (“ALJ”), respectfully submits its 

Pre Trial Memo in the above-captioned matter. 

 

I. BACKGROUND 

A. CURRENT PROCEDING 

On October 23, 2013, the Illinois Commerce Commission (“Commission”) 

initiated this docket.  The docket arose subsequent to the issuance of the Illinois 

Appellate Court’s mandate, on November 9, 2012 in the appeal of Docket No. 09-0263 

(People v. Illinois Commerce Comm’n, 2012 ILL App 100024, No. 2-10-0024, March 19, 

2012 (“AMI Appeal”).  Various parties involved in Docket No. 09-0263 filed motions to 
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“Initiate Remand Proceedings” in the closed docket No. 09-0263 and to consolidate the 

matter with two pending reconciliation proceedings related to the riders. Initiating Order, 

Docket No. 13-0589, 1 (October 23, 2013).  The Commission denied the motions but 

adopted Commonwealth Edison Company’s (“ComEd” or “Company”) and the ALJs’ 

suggestion that the Commission enter an order to initiate a proceeding under Section 9-

250 of the Public Utilities Act (“PUA”). (Id., at 2.) 

On November 13, 2013 an initial status hearing was held in this proceeding.  A 

partial schedule was set which called for the filing of direct testimony with the 

understanding that at the next status hearing the schedule would be revisited. (Tr., 3, 

November 13, 2013.) 

On February 14, 2014 ComEd, Staff and the People of the State of Illinois (“AG”) 

filed their direct testimony.  Staff filed the direct testimony of Scott Tolsdorf and 

Christopher Boggs.  ComEd filed the direct testimony of Martin Fruehe, Richard O’Toole 

and James Eber.  The AG filed the direct testimony of Michael Brosch. 

At a February 20, 2014 status hearing, the parties agreed to two more 

simultaneous rounds of testimony followed by evidentiary hearings to be held on May 6 

and 7, 2014. 

On March 12, 2014 the AG filed a Motion in Limine to bar and exclude portions of 

ComEd’s prefiled direct testimony.  Staff supported the AG’s motion while ComEd 

opposed it. 

On March 28, 2014 the ALJ issued an oral ruling granting the AG’s motion. (April 

2, 2014 ALJ Ruling.) In addition, on April 2, 2014, the ALJ ruled that the portions of 
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ComEd witness Fruehe’s prefiled direct testimony that was not subject to the AG’s 

Motion in Limine were stricken nunc pro tunc to March 28, 2014.  

On March 28, 2014 the ALJ directed the parties to file pre-trial memos on April 

10, 2014 instead of May 1, 2014 as previously agreed to by the parties.  The ALJ also 

directed the parties to file briefs on the scope of the docket.  The parties agreed that 

initial briefs and responsive briefs on the scope of the docket are to be filed on April 17 

and 25, 2014, respectively. (March 31, 2014, ALJ Notice; April 2, 2014 ALJ Ruling) 

On March 28, 2014, the ALJ also suspended the filing of rebuttal and surrebuttal 

testimony. (March 31, 2014, ALJ Notice.) 

 

B. RELATED PROCEEDINGS 

The pending docket is related to several dockets briefly discussed below. 

1. Closed Dockets 

a. Docket No. 07-0566 – 2007 Rate Case 

On October 17, 2007, ComEd filed tariff sheets requesting a general increase in 

rates for delivery services, revisions to other terms and conditions of service and 

approval of some new riders including a new regulatory mechanism, called Rider SMP, 

a system modernization project charge to customers.  Rider SMP was to provide 

regulatory certainty about the prudence of certain projects including smart grid 

investments before they were made and to allow ComEd timely cost recovery of its 

capital costs. 
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On November 28, 2007 the Commission suspended the tariff sheets and initiated 

Docket No. 07-0566 (“2007 Rate Case”).  On September 10, 2008 the Commission 

issued its Final Order in the 2007 Rate Case. 

Various parties including ComEd, AG, IIEC, BOMA and CUB filed petitions for 

review to the Appellate Courts of Illinois.1  

On September 30, 2010 the Appellate Court of Illinois, Second District, issued a 

decision that reversed in part and remanded specific portions of the Commission’s 

September 10, 2008, Final Order in Docket No. 07-0566.  The Appellate Court reversed 

the authorization order of Rider SMP.  The Appellate Court held that: 

(1) the Commission heard substantial evidence to support excluding from the 
operating costs 25% of the challenged labor costs for ComEd employees who 
worked on both utility-delivery services and merger work; 

(2) the Commission abused its discretion in excluding from the rate base the 
increase in accumulated depreciation of existing plant during the post-test-
year period; 

(3) the Commission abused its discretion in approving Rider SMP, because the 
rider amounts to improper single-issue ratemaking; and 

(4) the Commission did not abuse its discretion in rejecting Rider 25, because the 
rider was not cost justified and would have improperly subsidized 
nonresidential customers who use space heat. 

 
Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 420 (2nd 

Dist. 2010). (Emphasis added) (“2007 Rate Case Appeal Decision”)  The Appellate 

Court remanded the case to the Commission for further proceedings consistent with its 

opinion.  In particular, to (1) “revisit the accumulated depreciation issue” and (2) “allow[ ] 

ComEd to request recovery of the aggregate cost of the third-quarter 2008 plant 

additions.” Id. 

                                            
1
 ComEd filed petitions with the 2

nd
 District, while the AG, CUB, BOMA and IIEC filed petitions with the 1

st
 

District. 
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The mandate of the court from the 2007 Rate Case Appeal Decision was issued 

on May 13, 2011.  The Commission issued an Order on Remand (“2007 Rate Case On 

Remand”) on February 23, 2013.  The Commission ordered ComEd to refund 

$36,701,000 consistent with Section 9-253 of the PUA.  The Commission ordered that 

the refund was not to be issued until after a decision on any appeal was issued. 

(Commonwealth Edison Co., ICC Order Docket No. 07-0566 On Remand, 47-48 

(February 23, 2012).)   

ComEd then appealed the order in the 2007 Rate Case On Remand.  On 

September 27, 2013, the Second District Appellate Court affirmed the Commission’s 

order in the 2007 Rate Case on Remand. Commonwealth Edison Co. v. Illinois 

Commerce Comm’n, 2013 IL App (2d) 120334.  

b. Docket No. 09-0263 – AMI Pilot, Rider AMP and Customer 
Applications 

On June 1, 2009, ComEd petitioned the Commission to implement the 2007 Rate 

Case Order’s authorization of Rider SMP.2  In its petition, ComEd renamed Rider SMP, 

Rider AMP. (ComEd Petition Docket No. 09-0263, par. 1 (“In its Final Order in Docket 

No. 07-0566, the Commission approved a process under which ComEd was to 

implement an AMI pilot. [...] The Commission also approved a tariff, Rider AMP, that, 

inter alia, provides for the recovery of certain AMI pilot investment costs pending a 

general rate case.”) 

                                            
2 At the time of the filing of ComEd’s petition, the appeal of the Commission’s 2007 Rate Case order 
which authorized Rider SMP was still pending, 
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On October 14, 2009, the Commission approved a revised Rider AMP which not 

only allowed for the cost recovery of smart grid projects but also allowed for the cost 

recovery of the operation and maintenance expenses related to a Customer Application 

Plan. The Commission also approved an AMI Pilot and Rider AMP-CA which recovered 

no costs, but set forth experimental rate designs, customer technology, information and 

education related to the AMI Pilot investments. (Commonwealth Edison Co., ICC Order 

Docket No. 09-0263, 58-59 (October 14, 2009).) 

The AG then appealed the Commission’s Order in Docket No. 09-0263.  The AG 

asked the Second District Appellate Court to stay its appeal pending the outcome of the 

appeal of the authorization Order from the 2007 Rate Case.  As discussed above, the 

Appellate Court issued its decision in the appeal of the 2007 Rate Case on September 

30, 2010.  The Appellate Court later lifted the stay, after the Supreme Court denied the 

Commission’s and ComEd’s leave to further appeal the 2007 Rate Case. 

On March 19, 2012 the Appellate Court reversed the Commission’s Order in 

Docket 09-0263 (“AMI Appeal Decision”).  The Appellate Court noted that the 

Commission bifurcated into two proceedings ComEd’s request for rider recovery of AMI 

costs.  People v. Illinois Commerce Comm’n, 2012 IL App (2d) 100024, ¶ 33.  The court 

explained that first the Commission determined the legality of the rider.  Second, the 

Commission enumerated the specific costs recoverable under the rider. Id.  The Court 

further stated that “[t]he Commission’s use of two docket numbers in entering the 

authorization and implementation orders does not transform the rider recovery 

proceedings into two distinct cases.” Id., at ¶ 34. The Court found that for purposes of 

testing the validity of Rider AMP and Rider SMP under ratemaking principles, Rider 
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AMP and Rider SMP are indistinguishable. Id., at ¶ 48.  The Court concluded that the 

Commission abused its discretion in approving Rider AMP and AMP-CA because, like 

Rider SMP, they amount to improper single issue ratemaking. Id. at ¶ 52. 

c. Docket No. 10-0597 - Bridge Tariff Docket 

Just eighteen days after the 2007 Rate Case Appeal Decision was issued, on 

October 18, 2010, ComEd sought special permission for approval of the Bridge Tariff.  

Section 9–201(a) of the PUA provides, in relevant part, as follows: 

The [ICC], for good cause shown, may allow changes without requiring the 45 
days’ notice herein provided for, by an order specifying the changes so to be 
made and the time when they shall take effect and the manner in which they 
shall be filed and published. 

220 ILCS 5/9–201(a)(emphasis added).  Section 9–201 does not specify a particular 

method the Commission must follow in deciding whether good cause is shown. See 

Antioch, 4 Ill.2d at 206, 123 N.E.2d at 305. The decision lies within the Commission’s 

discretion, and formal findings and a hearing are not required. See Antioch, 4 Ill.2d at 

206, 209, 123 N.E.2d at 305–6.  The Court has held that the Commission “need not find 

rate changes in a pass to file tariff “just and reasonable.” Only after a formal hearing 

under Section 9–201(b) does the Commission have to enter an order finding the rate 

changes “just and reasonable.” 220 ILCS 5/9–201(c);  A. Finkl and Sons Co. v. Illinois 

Commerce Commission, 325 Ill.App.3d 142, 151 (2001). 

ComEd’s Bridge Tariff consisted of certain language additions to ComEd’s 

General Terms and Conditions of service.  ComEd stated in its petition that the Bridge 

Tariff would allow it the “opportunity to recovery many (not all) of its otherwise 

unrecoverable AMI operating costs through base rates proposed in ComEd’s rate case.”  

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=IL220S5%2f9-201&originatingDoc=If3fd84d2d39b11d9a489ee624f1f6e1a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955108929&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_305
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955108929&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_305
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955108929&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_305
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=IL220S5%2f9-201&originatingDoc=If3fd84d2d39b11d9a489ee624f1f6e1a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
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(Docket No. 10-0597, ComEd Petition, 3.)  The proposed base rate case referred to was 

ComEd’s then pending 2010 general rate case, Docket No. 10-0467 (“2010 Rate 

Case”). 

The AG filed a response to ComEd’s special permission filing to which ComEd 

replied.  The Commission on December 2, 2010 granted ComEd’s pass to file request. 

(Commission December 2, 2010 Bench Minutes, Tr. 15-16.)  Given that the 

Commission never held a formal hearing in Docket No. 10-0597, the Commission has 

never found ComEd’s Bridge Tariff to be just and reasonable. A. Finkl and Sons Co. v. 

Illinois Commerce Commission, 350 Ill. App.3d at 151 (“A decision to pass a tariff to file 

or suspend rates, pursuant to section 9-201(a) [  ], is not an inquiry into the propriety of 

the rates as in a formal hearing under section 9-201(b).”) 

d. Docket No. 10-0467 – 2010 Rate Case 

As discussed above, ComEd through its the Bridge Tariff sought the opportunity 

to recovery many (not all) of its otherwise unrecoverable AMI operating costs that fell 

within the test year through base rates proposed in its then pending 2010 Rate Case, 

Docket No. 10-0467.  (Docket No. 10-0597, ComEd Petition, 3.) The Commission’s 

Final Order in the 2010 Rate Case approved the recovery of $1.306 million of AMI pilot 

program costs in base rates. Commonwealth Edison Co., ICC Docket No. 10-0467, 112 

(May 4, 2011).  The test year for the 2010 Rate Case was a 2009 historical calendar 

year with pro forma adjustments. Id. at 5. 
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2. Open Dockets 

a. Docket No. 11-0459 

On June 1, 2011, ComEd filed a petition for a reconciliation of Rider AMP for the 

calendar year 2010.  ComEd pre-filed the testimony of three witnesses, Mr. Fruehe, Mr. 

Eber and Mr. O’Toole.  Mr. Fruehe supported ComEd’s proposed reconciliation and Mr. 

Eber and Mr. O’Toole addressed the reasonableness of the capital expenditures and 

O&M expenses. (Docket No. 11-0459, ComEd Ex. 2.0, 5-6; ComEd Ex. 3.0, 1; ComEd 

Ex. 4.0, 1)  Three motions have been filed in the docket to date.  The AG filed a motion 

to consolidate the docket with another pending reconciliation docket (for calendar year 

2012, discussed below) and also to consolidate it with the AG’s request for the 

Commission to initiate a remand proceeding in Docket No. 09-0263.  The Commission 

denied the AG’s motion. (Commission Voting Record, February 14, 2013.) The other 

two motions were filed by ComEd.  ComEd filed a motion to dismiss the reconciliation 

proceeding and a second motion to submit related documents. The ComEd motion to 

submit related documents was denied. Id.  Staff understanding is that the ComEd 

motion to dismiss the docket has not been ruled upon. 

b. Docket No. 12-0371 

On June 1, 2012 2011, ComEd filed a petition for a reconciliation of Rider AMP 

for the calendar year 2011.  ComEd filed the testimony of Mr. Fruehe to support its 

proposed reconciliation and relied upon the testimony of Mr. Eber and Mr. O’Toole filed 

in the first reconciliation docket to address the reasonableness of the capital 

expenditures. (Docket No. 12-0371, ComEd Ex. 2.0, 6.)  The same motions that were 

filed in Docket No. 11-0459 discussed above, were also filed in Docket No. 12-0371.  
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The rulings on the motions were the same as in Docket No. 11-0459.  Similar to Docket 

No. 11-0459, Staff understands that the ComEd motion to dismiss the docket has not 

been ruled upon. 

II. OVERVIEW 

The 2007 Rate Case Appeal Decision issued on September 30, 2010 discussed 

in part, the rule against single-issue ratemaking.  The rule against single-issue 

ratemaking makes it improper to consider in isolation changes in particular portions of a 

utility’s revenue requirement. Business and Professional People v. Illinois Commerce 

Comm’n, 146 Ill. 2d, 175, 244 (1991) (“BPI II”).  The rule ensures that the utility’s 

revenue requirement is based on the utility aggregate costs and demand on the utility, 

rather than on certain specific costs related to a component of its operation. Id.  The 

2007 Rate Case Appeal Decision found that the Commission erred in authorizing 

ComEd to implement Rider SMP, because the rider violated the rule against single-

issue ratemaking.  Commonwealth Edison Co., 405 Ill.App.3d at 407.  What is evident 

to Staff from the language contained in the 2007 Rate Case Appeal Decision issued 

September 30, 2010 and the later AMI Appeal Decision issued March 19, 2012 is that 

ComEd charged an illegal rate and a refund is owed to ratepayers. The illegal rate was 

charged beginning September 30, 2010 (the date of the 2007 Rate Case Appeal 

Decision) through December 31, 2012 (the period of illegal or excessive rates). 

The Commission has the authority to order ComEd to issue a refund for the 

charges collected through the illegal rate pursuant to Section 9-250 of the PUA.  Given 

that the Appellate Courts determined that Rider SMP/AMP was illegal single-issue 

ratemaking, ComEd from the date of the first Appellate Court’s decision, the 2007 Rate 
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Case Appeal Decision, charged its customers a rate which was unjust, unreasonable 

and in violation of the PUA.  The Commission under Section 9-250, has the authority to 

determine the just and reasonable rate or other charges and to fix the charging of an 

illegal rate by order and by establishing new rates or other charges. 220 ILCS 5/9-250. 

The formula which the Commission should use to determine the refund is based 

upon prior case law.  The formula to determine the refund amount is not complex.  The 

formula is set forth in Independent Voters of Illinois v. Illinois Commerce Comm‟n, 117 

Ill. 2d 90, 105 (1987) (“IVI”). 

The amount of the refund depends on the inputs to the IVI refund formula.  If the 

Commission determines that the period of illegal or excessive rates began September 

30, 2010 then the amount of the refund would be amounts billed by the Company 

through Rider AMP from September 30, 2010 through December 31, 20123 which is 

$14,572,9004 plus interest of $60,492.  If the Commission determines that the period of 

illegal or excessive rates began March 19, 2012, the date of the AMI Appeal Decision, 

then the refund would be amounts billed by the Company through Rider AMP from 

March 19, 2012 through December 31, 2012 which is $393,5195 plus $0 interest.  (Staff 

Ex. 1.0, 3-4.) 

Regardless of the refund amount, under case law and the PUA interest is owed 

by ComEd to ratepayers on the refund amount.  Staff recommends that the interest rate 

                                            
3
 Rates for Rider AMP billed to customers is $0 for all customer classes after December 31, 2012. 

4 Upon additional discovery, Staff determined the refund amount to be $14,542,784 before 
interest and will support this amount in subsequent testimony filings. 

5 Upon additional discovery, Staff determined the refund amount to be $363,539 and will 
support this amount in subsequent testimony filings. 
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be the Commission determined customer deposit interest rates for the applicable period 

of time. (Staff Ex. 1.0, p. 4.) 

Once the refund amount and interest is determined, the Commission must 

determine the mechanics to refund that money back to ratepayers.  As discussed later 

in this memo, Section 9-253 of the PUA applies to the refund owed by ComEd.  

Pursuant to Section 9-253 of the PUA both current and former customers of ComEd are 

entitled to a refund.  Staff witness Boggs addressed this issue and others in detail in his 

direct testimony.  Staff’s arguments in support of the refund follow. 

 

III. ARGUMENT 

A. Scope of Proceeding 

The scope of this Section 9-250 proceeding is clear and precise and is set forth 

in the Commission’s Initiating Order.  The Commission initiated this proceeding to 

determine (1) whether customers of ComEd are entitled to refunds for payments they 

made under Riders AMP or AMP-CA, (2) the extent of any refund, and (3) the 

mechanism for awarding any refund.  (Initiating Order, 1-2.) Clearly, the Commission in 

its Initiating Order has put ComEd on notice as to what is at issue in this proceeding.  

While the parties clearly dispute (1) whether ComEd’s customers are owed a refund and 

(2) the extent of any refund, those disputes should not obscure the fact that ComEd has 

been put on notice as to what is at stake in this proceeding.6 

                                            
6
 At this point in the proceeding it is too early to say whether there is a dispute between the parties 

concerning the mechanism for awarding a refund assuming the Commission determines one to be owed 
by ComEd, which it should. 
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The first issue is a legal issue.  It is Staff’s position that the 2007 Rate Case 

Appeal Decision found ComEd’s Rider AMP to be an illegal rate on September 30, 

2010, and a refund is owed to customers pursuant to Section 9-250 for the period of 

time ComEd charged its customers the illegal rate.  While it is true that when the 

Commission makes a ratemaking determination, that Commission determination can 

only be applied prospectively given that “[t]he Commission is statutorily authorized to 

change rates and, because ratemaking is legislative in nature, rates can be changed 

only prospectively” (IVI, 117 Ill. 2d  at 104), it is also true that when the Commission 

applies a determination made by a court that is the result of a statutorily authorized 

review of a Commission Order that such application is not considered retroactive 

ratemaking. IVI, 117 Ill. 2d at 105.  Accordingly, it is not retroactive ratemaking for the 

Commission to order a refund in this Section 9-250 proceeding. 

The second issue is a mixed question of fact and law, the answer to which 

depends in part upon certain basic facts upon which Staff witness Tolsdorf and other 

witnesses for ComEd and the Intervenors have or will present further evidence.  Those 

facts are the revenues billed by ComEd through Rider AMP from and including 

September 30, 2010 through December 31, 2012 and the revenues billed by ComEd 

through Rider AMP from and including March 19, 2012 through December 31, 2012.   

The third issue is also a mixed question of fact and law. This issue of the refund 

mechanism is addressed in part by Staff witness Boggs and presumably will be 

addressed by other witnesses as well and or will be addressed in their briefs.  Staff is 

hopeful that the parties can reach agreement on this issue. 
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B. ComEd Charged Customers an Illegal Rate 

In Docket No. 09-0263 ComEd seems to acknowledge that the rider, Rider SMP 

as approved by the Commission in Docket No. 07-0566 and the rider, Rider AMP, Rider 

SMP renamed, which was proposed by ComEd and later approved in Docket No. 09-

0263 are essentially the same thing. (“In its final Order in Docket No. 07-0566, the 

Commission approved a process under which ComEd was to implement an AMI pilot. 

[...] The Commission also approved a tariff, Rider AMP, that, inter alia, provides for the 

recovery of certain AMI pilot investment costs pending a general rate case.”) (ComEd 

Petition Docket No. 09-0263, ¶ 1)  The Appellate Court found Rider SMP and AMP to 

be the same as well.  The Court found that for purposes of testing the validity of Rider 

AMP and Rider SMP under ratemaking principles, Rider AMP and Rider SMP are 

indistinguishable. People v. Illinois Commerce Comm’n, 2012 IL App (2d) 100024, ¶ 48.   

The Appellate Court in both the September 30, 2010 2007 Rate Case Appeal 

Decision and the March 19, 2012 AMI Appeal Decision discussed the rule against single 

issue ratemaking. See, Commonwealth Edison Co, 405 Ill. App. 3d at 414; People v. 

Illinois Commerce Comm’n, 2012 IL App (2) 100024, ¶ 48.  The rule against single 

issue ratemaking makes it improper to consider in isolation changes in particular 

portions of a utility’s revenue requirement. BPI II, 146 Ill. 2d at 244.  The rule ensures 

that the utility’s revenue requirement is based on the utility aggregate costs and demand 

on the utility, rather than on certain specific costs related to a component of its 

operation. Id. 

The Appellate Court in its 2007 Rate Case Appeal Decision found that the 

Commission erred in authorizing ComEd to implement Rider SMP, because the rider 

violated the rule against single-issue ratemaking.  Commonwealth Edison Co., 405 
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Ill.App.3d at 407.  The Appellate Court in its AMI Appeal Decision did the same. People 

v. Illinois Commerce Comm’n, 2012 IL App (2) 100024, ¶ 52.  It is Staff’s position, based 

upon the language contained in the two Appellate Court opinions (September 30, 2010 

and March 19, 2012 opinions), that a refund is owed to ratepayers since ComEd 

charged an illegal rate to its customers as determined by the appellate courts.  As 

discussed below, the illegal rate was charged by ComEd beginning September 30, 2010 

through December 31, 2012 (the period of illegal or excessive rates), the date of the 

earlier of the two Appellate Court decisions. 

C. The Commission Has the Authority Under the PUA to Order a Refund. 

ComEd owes its customers a refund for charging an illegal rate.  The 

Commission has the authority to order ComEd to issue a refund for the charges 

collected through the illegal rate, Rider AMP, pursuant to Section 9-250 of the PUA.  

Section 9-250 provides that: 

Whenever the Commission, after a hearing had upon its own motion or upon 
complaint, shall find that the rates or other charges, or classifications, or any of 
them, demanded, observed, charged or collected by any public utility for any 
service or product or commodity, or in connection therewith, or that the rules, 
regulations, contracts, or practices or any of them, affecting such rates or other 
charges, or classifications, or any of them, are unjust, unreasonable, 
discriminatory or preferential, or in any way in violation of any provisions of law, 
or that such rates or other charges or classifications are insufficient, the 
Commission shall determine the just, reasonable or sufficient rates or other 
charges, classifications, rules, regulations, contracts or practices to be thereafter 
observed and in force, and shall fix the same by order as hereinafter provided. 
  
The Commission shall have power, upon a hearing, had upon its own motion or 
upon complaint, to investigate a single rate or other charge, classification, rule, 
regulation, contract or practice, or any number thereof, or the entire schedule or 
schedules of rates or other charges, classifications, rules, regulations, contracts 
and practices, or any thereof of any public utility, and to establish new rates or 
other charges, classifications, rules, regulations, contracts or practices or 
schedule or schedules, in lieu thereof. 
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220 ILCS 5/9-250 (emphasis added).  Given that the Appellate courts determined that 

Rider SMP/AMP was illegal single-issue ratemaking, ComEd from the date of the first 

Appellate Court opinion (2007 Rate Case Appeal Decision) has charged its customers a 

rate which was unjust, unreasonable and in violation of the PUA.  Accordingly, the 

Commission under Section 9-250 has the authority to determine the just and reasonable 

rate or other charges and to fix the charging of an illegal rate by order and by 

establishing new rates or other charges (i.e. order refunds). 220 ILCS 5/9-250.  

D. Period of Illegal or Excessive Rates 

The amount of the refund owed to ratepayers depends upon the period of illegal 

or excessive rates.  The period of illegal or excessive rates is the period of time ComEd 

charged its customers a rate determined by the Appellate Court to be illegal.  It is Staff’s 

position that the period of illegal or excessive rates ran from September 30, 2010 

through and including December 31, 2012.  Staff’s position is consistent with the 

language in IVI.  Under IVI, rates found to be improper are improper from the time the 

court enters its judgment until new rates take effect. IVI, 117 Ill. 2d at 102-103.  

Therefore, a refund is owed for the time period from when the Appellate Court finds the 

rate illegal (September 30, 2010) until a new rate schedule is approved and takes effect. 

In this case ComEd ceased billing under Rider AMP subsequent to December 31, 2012.  

It is the Appellate Court decision issued on September 30, 2010 (2007 Rate Case 

Appeal Decision) and not the Appellate Court decision issued on March 19, 2012 (AMI 

Appeal Decision) which is the controlling decision for determining the beginning date of 

the period of illegal or excessive rates.  The first Appellate Court decision and not the 
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second Appellate Court decision starts the refund period since it was the first decision 

which found the authorization for Rider AMP by the Commission to be illegal.  The 

March 19, 2012 Appellate Court decision confirmed this when it stated “[i]n ComEd, we 

held that the Commission abused its discretion in approving Rider SMP, because the 

rider amounts to improper single-issue ratemaking.” The March 19, 2012 decision noted 

that “the Commission bifurcated into two proceedings ComEd’s request for rider 

recovery of the costs of AMI.  First, the Commission determined the legality of the rider, 

second the Commission enumerated specific costs recoverable under the rider.”  The 

Court held that “[t]he Commission’s use of two docket numbers in entering the 

authorization and implementation orders does not transform the rider recovery 

proceedings into two distinct cases.” People v. Illinois Commerce Comm’n, 2012 IL App 

(2d) 100024, ¶ 34. Further, the Court also found that for purposes of testing the validity 

of Rider AMP and Rider SMP under ratemaking principles, Rider AMP and Rider SMP 

are indistinguishable. Id., ¶ 48.   

 

E. Refund 

1. Refund Formula 

The formula to determine the refund amount is simple and is set forth in IVI.  IVI 

provides in plain simple language that the refund is “the difference between the original 

rates set … and the rates that would have been charged if they had been set in 

accordance with the views expressed in the previous decision … .” IVI, 117 Ill. 2d at 

105.  The “view[ ] expressed in the previous decision” is the Second District Appellate 

Court’s September 30, 2010 conclusion that the Commission abused its discretion in 
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approving Rider SMP because it constitutes improper single issue ratemaking that is not 

justified by any special circumstances. Commonwealth Edison Co., 405 Ill. App.3d at 

420.  The Court found that to allow Rider SMP would be to improperly consider in 

isolation changes in a particular portion of a utility’s revenue requirement. Id., at 415.  

The rates that would have been set in accordance with the views expressed in that  

September 30, 2010 decision is zero.  Accordingly, the refund is the difference between 

the amount charged under Rider AMP since September 30, 2010 and zero.  Therefore, 

the refund amount is the entire amount charged by ComEd under Rider AMP during the 

period of excessive or illegal rates. 

 

2. Refund Amount 

a. September 30, 2010 Scenario 

Consistent with the discussion above, the refund amount should be determined 

based upon revenues billed by ComEd through Rider AMP from and including 

September 30, 2010 through and including December 31, 2012, the last day ComEd 

billed under Rider AMP.7 With that assumption Staff calculated the refund amount to be 

$14,572,900.8 (Staff Ex. 1.0, Schedule 1.1.)  Staff’s position is consistent with the 

Commission’s Order in Docket Nos. 83-0537, 84-0555 (Consolidated) (On Second 

Remand) (1993 WL 13653472 (Ill.C.C)) and Docket No. 07-0566 on Remand.   

                                            
7 The rate for Rider AMP went to $0 following December 31, 2012, however upon additional 
discovery, Staff determined that additional billings in the amount of $3,201 occurred subsequent 
to December 31, 2012 and are subject to refund.  Staff will support this in subsequent testimony 
filings. 

8 Upon additional discovery, Staff determined the refund amount to be $14,542,784 before 
interest and will support this amount in subsequent testimony filings. 
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Mr. Tolsdorf’s testimony is consistent with the refund formula.  The refund 

amount represents the difference between the revenues collected from ratepayers 

under the improper rider and what rates should have been which is zero. The revenue 

figures used in Mr. Tolsdorf’s calculation are from the Company’s response to a Staff 

data request.  Subject to further testimony on this issue, based upon the Company’s 

own numbers (ComEd DR Response ST-1.01 Attach 1) the refund amount is 

$14,572,9009  before interest. (Staff Ex. 1.0, Schedule 1.1.) 

 

b. March 19, 2012 Scenario 

If the Commission determines that the period of excessive rates did not begin 

until March 19, 2012 which it should not, the refund is $393,519.10 (Staff Ex. 1.0, p. 4) 

 

3. Interest on the Refund 

Based upon prior case law and Section 9-253 of the PUA, interest is owed to 

ratepayers on the refund amount.  The Illinois Supreme Court case of People v. Illinois 

Commerce Commission, 148 Ill.2d 348 (1992) (“Hartigan II”) addressed the issue of 

refunds.  The court in Hartigan II stated that an award of interest is to compensate the 

consumer for the use of his funds. Hartigan II, 148 Ill.2d at 406.  The Court further 

stated consumers are to be “compensated for any economic loss associated with the 

inability to use his money.” Id. Section 9-253(f) of the PUA further provides that 

                                            
9 Upon additional discovery, Staff determined the refund amount to be $14,542,784 before 
interest and will support this amount in subsequent testimony filings. 

10 Upon additional discovery, Staff determined the refund amount to be $363,539 and will 
support this amount in subsequent testimony filings. 
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“[i]nterest shall accrue on the funds set aside until all moneys have been paid out to 

customers.” 220 ILCS 5/9-253(f).  For the above reasons the refund to ratepayers must 

include interest until all money has been paid to customers. 

Staff witness Tolsdorf in his direct testimony and his attached Schedule 1.1 

supported by his workpaper 1.1 set forth the mechanics of Staff’s position on the 

calculation of interest owed on the outstanding refund amount.  Staff’s position is that 

the interest should accrue at the applicable Commission determined customer deposit 

interest rates and any future customer deposit rates ordered by the Commission (Order 

Docket Nos. 09-0607, 10-0719 and 11-0793)). (Staff Ex. 1.1 at 4: Schedule 1.1.)   

 

4. Refund Mechanics 

a. Section 9-253 applies to the refund 

Section 9-253 of the PUA applies to the refund to be determined in this 

proceeding based upon a plain reading of Section 9-253.  Pursuant to Section 9-253(a) 

the section applies “if the Commission or a court determines that a public utility has 

overcharged its customers and orders that a refund be made to customers of the utility, 

…”  As discussed previously, the Second District Appellate Court found that Rider SMP 

was illegal since it was single-issue ratemaking.  As a result, during the period of illegal 

or excessive rates, ComEd charged its customers a rate which was illegal.  Due to 

ComEd charging its customers an illegal rate, customers have been over charged and 

the necessary element for the application of Section 9-253 of the PUA in this 

proceeding is present. 
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b. Staff witness Boggs’ recommendations regarding how the 
refund amount should be refunded back to ratepayers. 

i. First recommendation 

Mr. Boggs recommended that consistent with Section 9-253(a) the Company 

should be ordered to set aside an amount of the refund for customers who were 

overcharged but are no longer customers of ComEd. (Staff Ex. 2.0, 3.)   

ii. Second recommendation 

Mr. Boggs’ second recommendation is that refunds should be assigned to each 

delivery class and to the customers within each delivery class based on the method by 

which the revenues were originally collected from them.  This would allow the refund to 

be made on the same basis that the original amount was collected in rates. (Id., 4-5.) 

iii. Third recommendation 

Mr. Boggs’ third recommendation is that any refund should be paid as soon as 

possible and should correspond to at least a refund of 5 cents per customer, per month.  

He also states that the refund should be paid monthly over an annual period (if not 

sooner depending on the amount of the refund) commencing with the first monthly 

billing period that begins no earlier than 30 days after the Commission enters its final 

Order in this proceeding (including disposition of any petitions for rehearing).  He added 

that using a monthly billing period is reasonable so that a customer’s bill does not have 

to be pro-rated.  Staff’s position is subject to reviewing any alternative reasonable 

proposal offered by the Company and the intervenors in testimony yet to be filed. (Id., 5-

6.) 
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iv. Fourth recommendation 

Mr. Boggs’ fourth recommendation is that if after the end of the refund period 

there is any remaining refund amount due to the variability of the number of customers it 

should be recalculated, and if further refunds to customers are not practicable, any 

remaining refund amount should be donated to an energy assistance program in 

ComEd’s service territory. (Id., 6-7.) 

 

IV. CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket. 

 

       Respectfully submitted, 
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