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 The Citizens Utility Board (“CUB”) hereby files its Pre-Trial Memorandum pursuant to 

the direction of the Administrative Law Judge (“ALJ”) of the Illinois Commerce Commission 

(“Commission” or “ICC”) at the March 28, 2014 status.  In this proceeding, CUB takes the 

identical position to The People of the State of Illinois, through Attorney General Lisa Madigan 

(“AG”), and supports the testimony of AG Witness Michael Brosch.  Thus, in order to avoid 

significant duplication, this Pre-Trial Memorandum will only briefly address the essential 

procedural background and facts supporting a refund for costs recovered under ComEd’s Rider 

AMP from September 30, 2010 through December 31, 2012. 

I. PROCEDURAL HISTORY 

In Docket No. 07-0566, a ComEd delivery service rate case, ComEd proposed a new 

rider to collect the carrying costs associated with its investment in “smart grid” delivery service 

infrastructure, including advanced metering infrastructure (“AMI”) costs, (called Rider SMP).  

The Commission approved Rider SMP, over the objections of the AG and CUB, for the limited 

purpose of recovering the costs associated with the Company’s AMI Pilot, but directed ComEd 

and the parties to engage in workshops and to refile the rider after Phase 0 of the pilot was 

implemented.  In Docket No. 09-0263, ComEd sought and the Commission approved Rider 



2 

 

AMP and Rider AMP-CA, which operated to recover the costs of the smart grid pilot (Rider 

AMP) and a related pilot that implemented customer applications to be used with AMI (“smart”) 

meters (Rider AMP-CA). 

On appeal of the Docket No. 07-0566, the AG and CUB challenged Rider SMP, arguing, 

inter alia, that the Commission’s approval of the rider constituted unlawful single-issue 

ratemaking and was not supported by substantial evidence.  The Illinois Appellate Court for the 

Second Judicial District in its September 30, 2010 decision, agreed with the AG/CUB arguments, 

holding in Commonwealth Edison Co. v. Illinois Comm. Comm’n, 405 Ill.App.3d 389, 937 

N.E.2d 685 (2d Dist. Sep. 30, 2010) (“ComEd”) that the Commission abused its discretion.  The 

court reversed the approval of the rider because the surcharge mechanism “constituted unlawful 

single-issue ratemaking that is not justified by any special circumstances.” ComEd, 937 N.E.2d 

685, 688. 

AG and CUB also appealed the Commission’s October 14, 2009 Order approving Rider 

AMP in Docket No. 09-0263, arguing that (1) principles of collateral estoppel and the law of the 

case bar ComEd and the Commission from re-litigating whether Rider SMP, now renamed Rider 

AMP, was improper single-issue ratemaking; and (2) even if the Court addressed the issue, the 

rider qualified as improper single-issue ratemaking under the test the Second District Court 

established in ComEd.  The Appellate Court stayed the appeal while the appeal of Rider SMP, 

Docket No. 07-0566, was pending.  Following its ComEd decision in the Docket No. 07-0566 

appeal, the Second District Appellate Court in Madigan agreed with the AG/CUB arguments and 

reversed the Commission’s Docket No. 09-0263 implementation of Rider AMP. The People ex 

rel. Lisa Madigan, Attorney General of the State of Illinois v. Illinois Commerce Commission et 

al., 2012 IL App (2d) 100024 (“Madigan”), ¶¶ 5, 52, 53.  The Court held that the doctrine of 
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collateral estoppel applied and that ComEd and the Commission were barred from rearguing the 

issue of whether rider recovery is proper.  Id. at ¶29.  The Court also held at ¶ 33 that Docket No. 

09-0263 was “part of the same proceedings” as Docket No. 07-0566, and so the law-of-the-case 

doctrine applied to “bind[] ComEd and the Commission on the questions of law decided in 

ComEd, including the legality of rider recovery.”  Id.  Thus, the trigger for the period of refunds 

must date back to the invalidation of the original Rider SMP on September 30, 2010.  

The AG and CUB jointly filed a Motion to Initiate Remand Proceedings in Docket No. 

09-0263 on January 15, 2013.  The Commission denied the Motion on February 15, 2013.  The 

Commission initiated this docket on October 23, 2013 to determine whether, and to what extent, 

customers of ComEd are entitled to refunds for payments made pursuant to Riders AMP and 

AMP-CA, the extent and amount of any refund, and the mechanism for awarding any refund.  

Initiating Order at 2. 

II. FACTUAL SUPPORT FOR REFUND 

CUB supports the testimony, analysis and conclusions of AG witness Brosch, who 

recommends that ComEd be ordered to refund to customers the entire amount that the Company 

collected through Rider AMP on and after September 30, 2010, with interest at an annual rate of 

0.5 percent in 2010 and 2011, and with zero interest thereafter.  AG Ex. 1.0.  The resulting 

refund should be no less than $14.6 million as of December of 2013, and should be returned to 

ComEd customers in the form of bill credits as soon as practical after the Commission’s Order is 

issued in this docket.  AG Ex. 1.0 at 3.  Mr. Brosch further concluded that the Company’s non-

fuel expenses and AMI Pilot investment costs recovered through Rider AMP-CA do not require 

refunds because none of ComEd’s non fuel expenses or AMI Pilot investment costs were 
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recovered through it.  Id.  That rider served as the tariff through which experimental rates for 

energy supply used by participating customers were billed and recovered.  Id. 

Mr. Brosch prepared an exhibit to quantify ComEd’s Rider AMP refund obligation as of 

December 31, 2012, the date when ComEd stopped billing and collecting Rider AMP charges 

from customers.  According to this exhibit, the total amount of the refund should be $14,593,897.  

AG Exhibit 1.4 sets forth a monthly summary of ComEd charges to ratepayers that were billed 

pursuant to Rider AMP, which includes data (columns (a) through (p) on AG Exhibit 1.4) that 

was derived from the Company’s response to Commission Staff data request ST 2.01.  Mr. 

Brosch also added “Monthly Interest” in column (q) and then calculated the “Cumulative 

Refundable Balance” amount in column (r).  The interest rates used in AG Exhibit 1.4 are 

summarized in the upper right corner and are based upon the Commission’s approved interest 

rate applied to customer deposits that are held by Illinois utilities.  AG Ex. 1.0 at 6. 

The amounts set forth on AG Exhibit 1.4 include the entire amount of Rider AMP 

revenue that was billed to ComEd customers from September 30, 2010 (the date the original 

rider, Rider SMP, was invalidated), to December 31, 2012 (the date ComEd stopped billing and 

collecting Rider AMP charges from customers), excluding the amounts of any estimated unbilled 

revenue entries ComEd recorded during that time.  AG Ex. 1.0 at 6.  Mr. Brosch did not include 

unbilled revenue accruals in the calculation of the refund, because unbilled revenue accruals are 

part of a utility’s overall recorded revenues, based upon estimated amounts of energy delivered 

to customers at each month end, where no billings to customers have yet occurred because of 

cycle billing procedures.  Id.  The unbilled revenue amounts therefore do not represent actual 

charges to customers on bills.  Id. 
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As Mr. Brosch explained, the charges passed through Rider AMP significantly declined 

in the wake of the ComEd decision (September 20, 2010), after ComEd filed a “Bridge Tariff,” 

in which ComEd sought recovery of future AMI pilot costs in base rates to avoid having the 

Rider AMP charges subject to refund.  AG Ex. 1.0 at 7.  While monthly charges to customers 

through Rider AMP continued to appear on customers’ bills as a line item captioned, “Smart 

Meter Program,” the amount of such charges declined significantly.  Id. at 9.  The AMP 

adjustments that became effective in the January 2011 billing period were much lower, compared 

to charges in the October through December 2010 billing periods.  ComEd’s response to data 

request AG 3.01, Attachment 1, page 5, demonstrates the reductions in Rider AMP rates starting 

in 2011.  AG Exhibit 1.7.  The Bridge Tariff, therefore, had the practical effect of reducing the 

amount of ComEd’s Rider AMP revenues that were exposed to the risk of future refunds, after 

the Appellate Court’s decision, by shifting certain AMI pilot expenses out of Rider AMP and 

into base-rate cost recovery.  AG Ex. 1.0 at 9.  Rather than terminating all charges through Rider 

AMP and electing to pursue general rate case recovery of all AMI Pilot Program costs after the 

Bridge Tariff proposal was accepted, however, the Company continued to bill and recover more 

narrowly scoped AMI Pilot program costs through Rider AMP in the first half of 2011 and then 

significantly lower charges after June of 2011, after new base rates were approved in Docket No. 

10-0467.  AG Ex. 1.0 at 10.  Thus, the majority of costs recovered through Rider AMP were 

incurred prior to the ComEd decision. 

III. CONCLUSION 

Pursuant to the ComEd and Madigan decisions, the costs recovered through Rider AMP 

are subject to refund from the time of the ComEd decision, September 30, 2010, forward.  Mr. 
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Brosch calculated the refund to be $14.6 million, based on revenues collected by ComEd through 

Rider AMP from September 30, 2010 through December 31, 2012. 
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