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REPLY OF UNITED STATES STEEL CORPORATION 
IN SUPPORT OF ITS MOTION FOR A SUPREME COURT RULE 304(a) FINDING 

 AND TO STAY FURTHER PROCEEDINGS PENDING APPEAL 
 

United States Steel Corporation (“U. S. Steel” or “Company”) files with the Illinois 

Commerce Commission (“Commission”) this Reply in support of its Motion for a Supreme 

Court Rule 304(A) Finding and to Stay Further Proceedings Pending Appeal (“Motion”) 

pursuant to Section 200.190 of the Commission’s Rules of Practice.  83 Ill.Adm.Code 200.190.  

By its Motion, U.S. Steel has requested that the Commission find that there is no reason to delay 

appeal of the Commission’s Interim Order dated February 20, 2014 (the “Interim Order”).  The 

Motion also requests that the Commission stay further proceedings and the Interim Order 

pending the resolution of the appeal. 

INTRODUCTION 

The Interim Order presents the Commission’s complete resolution of whether the 

Commission has jurisdiction over fuel lines carrying natural gas and coke oven gas at and near 

U. S. Steel’s Granite City Works (“GCW”) facility pursuant to the provisions of the Illinois Gas 
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Pipeline Safety Act, 220 ILCS 20/1 et seq. (“IGPSA”) and/or the federal Natural Gas Pipeline 

Safety Act, 49 U.S.C. §60101 et seq. (“NGPSA”).  The jurisdictional determination obligates 

U.S. Steel to create and submit a plan to the Commission for the inspection and maintenance of 

its pipeline facilities at GCW pursuant to Section 5 of the IGPSA, and the Commission will 

consider the adequacy of the plan in phase 2.  See Initiating Order (“Initiating Order”) dated 

November 4, 2010, at 6.  Because the Interim Order is “final” as to the issue of jurisdiction and 

there is no just reason for delaying the appeal of the Interim Order, the Commission should grant 

U.S. Steel’s Motion.  Staff and U.S. Steel agreed and stipulated at the outset of this case that 

“this matter presents certain threshold jurisdictional issues” and that “administrative economy 

dictates that the jurisdictional issues should properly be addressed and resolved prior to 

resolution of compliance questions.”  Administrative Law Judge’s Order Regarding Case 

Management Plan and Schedule (January 21, 2011) at 3; First Revised Administrative Law 

Judge’s Order Regarding Case Management Plan and Schedule (June 17, 2011) at 3.   The 

rationale behind this agreement supports the Commission’s grant of the Motion.  The issuance of 

a stay pending appeal will conserve the resources of all parties and Commission Staff pending 

appeal, and will eliminate the occurrence of additional costs in phase 2 matters that may become 

unnecessary based on the outcome of the appeal.   

Staff argues that the Motion should not be granted on the basis that: 1) the Illinois 

Supreme Court Rules do not apply to practice before the Commission; 2) the Motion fails to 

allege that all of the conditions required of a Rule 304(a) finding are satisfied; and 3) the Interim 

Order is not of the type suitable for appeal under Rule 304(a).  Staff Resp. at 4.  For the reasons 

detailed below, these arguments have no merit and should be rejected.   



3 

Likewise, Staff improperly asserts that the Commission should deny the Motion and 

requested stay on the basis of public safety. Staff Resp. at 7-10.  There is absolutely no evidence 

in the record to support Staff’s position.  This matter has been pending for more than 3 years, and 

Staff had ample opportunity to present evidence of any public safety threat posed by GCW’s fuel 

lines.  However, Staff did not, and could not, present such evidence.  Indeed, the evidence in the 

record establishes the safety of GCW natural gas and COG fuel lines.  See U.S. Steel Init. Br. at 

24-25. 

Additionally, the Commission was not legally “required to act” in this case, as Staff 

asserts.  Staff Resp. at 9.  GCW self-reported the two subject COG releases in 2008 to the 

National Response Center in compliance with applicable environmental law and regulations due 

to benzene in the coke oven gas.1  Baker Dir., USS Ex. 1.0, 35:700-702.  These releases did not 

constitute reportable “incidents”, “accidents” or “safety-related conditions” under the federal or 

state pipeline safety laws.  Id. at 35:700-702; 37:751-54; Naeve Dir., USS Ex. 2.0, 15:317-19.  

Indeed, in the history of U.S. Steel’s operation of GCW, a reportable event under the federal or 

state pipeline safety laws has never existed at GCW.  Baker Dir., USS Ex. 1.0, 12:238-241.  In 

fact, GCW has much better control of their piping than the average distribution or transmission 

company.  Naeve Dir., USS Ex. 2.0, 15:305-307.  In short, the record contains no evidence that 

there is any safety issue at GCW.  Consequently, Staff’s “safety” claim has no basis in fact, and 

should not be used as a basis to deny the Motion. 

  

                                                 
1One release was not even of sufficient quantity to exceed the environmental reportable quantity threshold 

required by law yet GCW self-reported in an abundance of caution.   These leaks were caused by two small holes in 
GCW pipes, one a half inch in size and the other too small to be visually located.  Baker Dir., USS Ex. 1.0, 38:761- 
39:782.  Only one of the two releases actually exceeded the RQ quantity for benzene (10 lbs), which is 8,994 scf of 
coke oven gas.  Id. at 36:721.  The April 7, 2008 release calculated at 8,037 scf COG in public right of way.  Id. at 
38:773; the May 4, 2008 release was calculated at 9,220 scf COG on GCW’s property.  Id. at 39:783 
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ARGUMENT 

Staff’s objections to the applicability of Illinois Supreme Court Rule 304(a) to 

Commission proceedings are undermined by Staff’s concession that “it is certainly within the 

Commission’s discretion to find that the [Interim Order] is final and appealable.”  Staff Resp. at 

5.  Thus, the balance of Staff’s claims concerning the applicability of Rule 304(a) is of no 

consequence to the Commission’s resolution of this Motion.  In contrast, U.S. Steel’s request that 

the Commission exercise its discretion and find the Interim Order to be final as to the issue of 

jurisdiction is consistent with an action the Commission has taken on at least one other occasion2 

because the particular circumstances merit such a finding.3   

The Commission also should reject Staff’s claim that U. S. Steel has failed to adequately 

plead the particulars of why there is no just reason for delaying an appeal.  Staff Resp. at 6.  

Staff’s reliance on In re Estate of Stark, 374 Ill. App. 3d 516 (4th Dist., 2007) to support its 

position is entirely misplaced; that case relates to the trial court’s obligations, not the moving 

party’s obligations, under Rule 304(a).  Thus, there is no authority to support Staff’s contention.   

Nevertheless, if such a pleading requirement did exist, U. S. Steel has met the burden.  The 

reasons that support U.S. Steel’s Motion are contained within the Motion itself (at 2-4) and are 

apparent from the record.  

The Commission should grant the Motion since the two-part test for determining 

appellate jurisdiction under Rule 304(a) is clearly satisfied: (1) the Interim Order is “final” and 

(2) there is no just reason for delaying the appeal.  In re Estate of Stark, 374 Ill. App. 3d at 522-

                                                 
2 Commonwealth Edison Company, ICC Docket No. 13-0285, Interim Order (June 5, 2013) at 5, 6. 
3 As stated in the Motion (at 2-3), Supreme Court Rule 304(a) is generally applicable to an appeal of a 

Commission order pursuant to Supreme Court Rule 335, Direct Review of Administrative Orders by Appellate 
Court, which provides in relevant part as follows: “Insofar as appropriate, the provisions of Rules 301 through 373 
(except for Rule 326) are applicable to proceedings under this rule.” Ill. S. Ct. R. 335(i)(1).   
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523.  The Interim Order is “final” since it provides for the ultimate disposition of the definite and 

separate jurisdictional issue.  Lozman v. Putnam, 328 Ill. App. 3d 761, 768 (1st Dist., 2002)(“An 

order is “final” if it terminates the litigation between the parties on the merits or disposes of the 

rights of the parties either on the entire controversy or a definite or separate part thereof.”)  

Further, the proper application of the relevant factors4 to determine whether there is any just 

reason for delaying the appeal supports the granting of the Motion, and Staff’s attempts to 

persuade the Commission otherwise must be rejected.  The jurisdictional determination in the 

Interim Order obligates U.S. Steel to create and submit a plan with the Commission for the 

inspection and maintenance of its pipeline facilities at GCW pursuant to Section 5 of the IGPSA, 

and the Commission will consider the adequacy of the plan in phase 2.  Initiating Order at 6.  Cf. 

Western Union Tel. Co. v. Illinois Commerce Commission, 59 Ill. App. 3, 752 (4th Dist., 1978) 

(The trial court’s conclusion that the ICC was the administrative tribunal having authority to rule 

upon the speed of service requirements was not a final determination where the order did not 

finally determine whether the speed of answer requirement would be a requirement for the 

company, whether the company had a right to a rate increase, or whether its customers would be 

liable for such a rate).  The threshold question of jurisdiction is clearly independent from the 

question presented in phase 2.  See Geier v. Hamer Enterprises, Inc., 226 Ill. App. 3d at 385.   

The jurisdictional question will not be mooted by phase 2 of the case.  Cf.  Lozman v. Putnam, 

328 Ill. App. 3d 761 at 772 (Trial court abused its discretion by entering a Rule 304(a) finding as 

to claims that could be affected by the outcome of trial as to the count that was not dismissed). 

                                                 
4 In determining whether there is any just reason for delaying an appeal, a court must consider five factors: 

“(1) the relationship between the adjudicated and unadjudicated claims; (2) the possibility that the need for review 
might or might not be mooted by future developments in the [trial] court; (3) the possibility that the reviewing court 
might be obliged to consider the same issue a second time; (4) the presence or absence of a claim or counterclaim 
which could result in set-off against the judgment sought to be made [appealable]; [and] (5) miscellaneous factors 
such as delay, economic and solvency considerations, shortening the time of trial, frivolity of competing claims, 
expense, and the like.” Geier v. Hamer Enterprises, Inc., 226 Ill. App. 3d 372, 383 (1st Dist., 1992). 
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The Motion also requests that the Commission stay the Interim Order and further 

proceedings in this docket pending the outcome of the appeal the Company seeks leave to file.  

The issuance of a stay pending the resolution of the appeal will conserve the resources of all 

parties and Commission Staff pending appeal, and will eliminate the occurrence of additional 

costs in phase 2 matters that may become unnecessary based on the outcome of the appeal.  In 

this regard, Staff’s purported public safety concerns should be given no weight. The record 

contains no evidence supporting Staff’s safety claims, and Staff’s Response fails to cite to any 

evidence to support its allegation.  In fact, the unrefuted evidence demonstrates the safety of 

GCW fuel lines.5 See U.S. Steel Init. Br. at 24-25. 

Finally, Staff appears to misunderstand the immediate and wide-spread effect of the 

Interim Order on all persons and entities moving flammable gas within the broad scope of the 

Interim Order’s definition.  The Interim Order represents a significant change in the 

Commission’s longstanding practice with respect to asserting jurisdiction over fuel lines in 

general and U. S. Steel’s customer owned in-plant fuel lines at GCW in particular.  The pipeline 

safety laws impose affirmative and specific legal obligations upon parties covered by the law 

without regard to whether the Commission decides to exercise jurisdiction over such parties, or 

whether such parties come to the Commission’s attention because of “problems.”  Staff Resp. at 

9.   As the Interim Order stands, all persons and entities moving a flammable gas through fuel 

lines or operating any in-plant fuel lines would be required to file their plans for inspection and 

maintenance of their pipeline facilities with the Commission, and have the plans reviewed and 

deemed adequate by the Commission to achieve safe operation.   

  
                                                 

5 Moreover, U. S. Steel has committed to continue the safety practices that it has followed to date during 
the pendency of this case as described in the testimony of U. S. Steel witness Mr. Baker. Baker Dir., USS Ex. 1.0, 
10:193-197, 10:199-11:218, 11:219-222, 11:227-232, 12:243-13:263.   
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CONCLUSION 

The Commission should grant the Motion, and issue a Section 304(a) finding that there is 

no reason to delay appeal of the Interim Order, and staying the Interim Order and further 

proceedings pending resolution of the appeal of the Interim Order.   

WHEREFORE, U.S. Steel respectfully requests that the Commission grant its Motion for 

a Supreme Court Rule 304(a) Finding and to Stay Further Proceedings Pending Appeal for the 

reasons set forth herein. 

 

Dated: April 9, 2014 Respectfully submitted, 
United States Steel Corporation 
 
 
 
By:                /s/  John E. Rooney   
One of its Attorneys 
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Attorneys for United States Steel Corporation 
 


