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RESPONSE OF THE STAFF OF THE 

ILLINOIS COMMERCE COMMISSION TO  
AMEREN ILLINOIS COMPANY’S MOTION FOR LEAVE TO FILE 

A SUPPLEMENTAL REPLY BRIEF 
 

 

Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.190 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.190) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”), and pursuant to the 

schedule set by the Administrative Law Judges (“ALJs”) on April 7, 2014, respectfully 

submits its Response to the Ameren Illinois Company’s Motion for Leave to File a 

Supplemental Reply Brief (“Motion”) in the instant proceeding.  

I. Introduction 

As a basis for its Motion, Ameren Illinois Company (“Ameren” or “Company”) 
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argues that: 

In a reply brief, a party may not raise an argument that “is not responsive 
to any argument raised in any other party’s or the Staff’s opening brief.”  
83 Ill. Adm. Code 200.800(c).  Staff’s Reply Brief takes three new 
positions not set forth in any testimony or prior briefing in this case.  These 
arguments could have been, but were not, raised in Staff’s Initial Brief.   

 
(Ameren Motion, 1.) 

 
While Ameren correctly cites the Administrative Rule applicable to reply briefs, 

Ameren is attempting to shift the standard Staff must follow.  Staff’s Reply Brief (“RB”) 

does not need to mirror or contain only those arguments raised in its Initial Brief (“IB”).  

To do so would render RBs superfluous.  As long as a RB responds to arguments made 

by another party in its IB, Staff has comported with the applicable Administrative Rule.  

Staff could not have anticipated the arguments made by Ameren in its IB and therefore, 

it is clearly within the Rules of Practice to respond to arguments made by Ameren not 

previously addressed by Staff.  Allowing Ameren leave to file a supplemental RB 

distorts the purpose of the schedule set by the ALJ’s by closing the time for parties to 

make their arguments.  Ameren wants the final opportunity to respond to Staff’s 

arguments and this is improper.   For the reasons set forth below, AIC’s Motion to file a 

supplemental reply brief or in the alternative, strike those portions of Staff’s alleged new 

arguments from its Reply Brief should be denied.  

II. Argument 

The following three sections respectively respond to the corresponding three 

sections on pp. 2-4 of Ameren’s Motion that are purportedly new arguments in Staff’s 

RB. 
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A.  

Ameren incorrectly claims that argument of Staff on the procedural and legal 

problems with the Company’s position “relies on an assumption that a hypothetical $1 

million adjustment might require a revision to the formula rate schedules or 

appendices.” (Ameren Motion, 2.) This is incorrect. The hypothetical offered by Staff is 

descriptive of Staff’s position. The Company further complains that Staff did not specify 

the type of prudence adjustments that would require an additional row on a schedule or 

appendix. This is true, but not relevant. Ameren position in this docket has always been 

that it objects to any change to the schedules or appendices in question. Staff’s RB was 

responsive to Ameren’s objection. Staff pointed out the impact that Ameren’s position 

might have, an impact that Ameren ignored and would be insightful to the Commission. 

Ameren further alleges that Staff’s argument is not responsive to the Company’s IB. 

This allegation is incorrect. Ameren’s IB questioned Staff’s rationale for its position. 

Staff’s RB provided rationale thereby directly replying to Ameren’s questions put forth in 

Ameren’s IB, and fulfilling the purpose of a RB. The Company appears to be making 

much out of a hypothetical example in order to have another opportunity to get the last 

word on the matter.  

First, Staff’s argument was in direct response to the Company’s criticism of 

Staff’s position on what constitutes a formula rate structure: 

Staff’s proposal interprets what constitutes the “structure or protocols” to 
expand what can be changed in an annual update and reconciliation, as 
opposed to requiring the Section 9-201process. But Staff does not identify 
a serious problem that needs fixing with this expansion. Staff does not 
explain why the status quo needs changing.   

 
(Ameren IB, 1 (emphasis added).) 
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Staff’s hypothetical was directly responsive to the questions raised in Ameren’s IB. 

Ameren has no basis to argue that this is inappropriate.  

 Second, the Company’s complaint fails to recognize that the hypothetical $1 

million adjustment referenced in Staff’s RB, was merely that: a hypothetical example 

meant to aid the reader in  understanding how adoption of the Company position would 

have absurd practical outcomes that would diminish the Commission’s ability to 

determine the prudence and reasonableness of the utility’s costs. The hypothetical 

example could have been $100, $1,000 or $100,000 and the affected schedule could 

have been any of the formula rate schedules from FR A-2 through FR D-2 or 

Appendices 1 through 11; but none of that would have been fatal to Staff’s position 

simply because the hypothetical was employed as a writing device to aid the reader in 

understanding a point made by Staff in its testimony (ICC Staff Exhibit 9.0, p. 7, lines 

130-147) and in its IB (Staff IB, pp. 13-14), and which was criticized by Ameren in its IB 

(Ameren IB, 1.) 

Third, Ameren’s argument in its Motion misleadingly suggests that prudence and 

reasonableness adjustments by the Commission will always be possible in the context 

of a formula rate update proceeding under its position by pointing to a specific row in 

one schedule and one appendix that would purportedly accommodate Commission 

adjustments. (Ameren Motion, 2-3.) Ameren then wrongly alleges that Staff is asking the 

Commission to incorrectly assume new rows would be needed on schedules to 

accommodate adjustments for prudence and reasonableness in a formula rate update 

proceeding. Id., 3. One need only look in the record of the first phase of this proceeding 

to know that the foregoing Ameren arguments should be rejected. It is a matter of 
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record that Ameren’s restrictive position caused it to unnecessarily seek approval from 

the Commission under Section 9-201 of the Act in order to reflect in Schedule FR C-2 

formatting changes to accommodate a Staff depreciation expense adjustment that was 

raised in a separate but then-ongoing formula rate update proceeding, Docket No. 13-

0301, among other formatting changes to supporting formula rate schedules and 

appendices. (See Ameren tariff filing on August 19, 2013, referred to hereafter as 

“Ameren’s Sec. 9-201 Tariff Filing”)   

In Docket No. 13-0301, Staff testified that the depreciation expense in the 

Company’s formula rate revenue requirement was wrong because Ameren relied on an 

incorrect depreciation rate. (ICC Staff Ex. 2.0, 15-16; Staff Ex. 7.0, 16-19.) Although 

Ameren agreed with Staff’s prudent and reasonable adjustment, Ameren would not 

reflect that depreciation expense adjustment in its formula rate revenue requirement 

unless Ameren received approval under Section 9-201 to make formatting changes to 

the related underlying schedule Ameren considered as part of the formula rate 

structure. (Ameren Ex. 2.2, 40-41.)   In that actual example, the depreciation expense 

adjustment caused Ameren to insert two new rows, and change verbiage and source 

references in Schedule FR C-2. (Ameren’s Sec. 9-201 Tariff Filing, Appendix B.)  

Fortuitously, the Company agreed with Staff’s depreciation expense adjustment such 

that it was possible for an Interim Order in the Section 9-201 case to be entered before 

December 1, in time to get the correct depreciation expense reflected in the formula rate 

revenue requirement in Docket No. 13-0301. Had the parties not been in agreement on 

this adjustment, however, then the same troubling procedural and legal problems noted 

in Staff’s RB would be occurring today.  This is but one example from the record that 
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amply demonstrates the fallacy in the Company’s allegation that prudence and 

reasonableness adjustments by the Commission in a formula rate proceeding will 

always be possible under its position because the formula rate schedules and 

appendices already contain a row where such adjustments could always be 

accommodated. (Motion, 3.) If that were true, which it is not, then Ameren would not 

have had need to insert two new rows to reflect Staff’s prudent and reasonable 

adjustment to depreciation expense in Schedule FR C-2. 

Hypothetical examples aside, the underlying point of Staff’s RB remains the 

same: Ameren’s position exalts form over function, and would improperly restrict the 

Commission’s ability to make prudence and reasonableness adjustments in a formula 

rate proceeding.  

B.  

In its IB, the Company argued that “Staff’s proposal to limit what needs to be 

approved in a Section 9-201 proceeding to Schedules FR A-1 and A-1 REC is not 

consistent with the law.”  (Ameren IB, 14. (emphasis added).) To rebut this incorrect 

allegation, Staff pointed to the statute (220 ILCS 5/16-108.5, hereinafter referred to as 

“EIMA”) and to relevant case law (the very same Appellate Court decision that the 

Company also pointed to in its IB to purportedly support its position).  There is nothing 

improper about rebutting the argument Ameren made in its IB in Staff’s RB; in fact, that 

is the purpose of a RB. 

Further, Ameren complains that Staff is taking a contradictory position in its RB 

because in its IB Staff dismissed the Company’s analogy that relied upon the Part 285 

schedules filed with a traditional rate case. (Motion, 3; Staff IB, 11) Staff’s reference in 
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its IB to the difference between Section 16-108.5 and Section 9-201 proceedings is 

valid and does not diminish the point that Staff made in its RB.  In its IB, Staff was 

responding to Ameren’s incorrect and invalid argument that since Part 285 schedules 

submitted in a traditional rate case dictate “the format to present information,” then the 

FR schedules should likewise do the same. (Staff IB, 11.) Staff’s point there is that: (a) 

the referenced rule was interpreted incorrectly by the Company; and (b) an analogy to a 

traditional rate case is not valid because there is a unique statute with its accompanying 

requirements that apply to a formula rate case. In its RB, however, Staff is not making 

an analogy.  This summary of Staff’s position is simply inaccurate and Staff is entitled, 

in fact obligated, to respond in its RB.  Staff’s point here is simply stating that case law 

has established that unless EIMA unambiguously replaces a Commission past common 

practice in a traditional rate case under Article IX, that common practice survives the 

enactment of EIMA.  (Staff RB, 20-23) 

C.  

The Company argues that the sentence “Certain Commission conclusions have 

been reached in the Orders for both ComEd and Ameren without a rulemaking in prior 

cases” should be stricken because Staff’s IB made no mention of such similarities and 

the sentence is purportedly not responsive to any other party’s IB. (Ameren Motion, 4.) 

Staff pointed out this similarity in its RB is in response to Ameren’s incorrect contention 

in its IB that because “Staff is requesting that the Commission interpret the law in a way 

that will affect more than one utility . . . Staff is really requesting a rule.” (Ameren IB, 16-

17.) By using a recent example where the Commission has interpreted the law in a way 

that affects more than one utility without a rule, Staff demonstrated the fallacy of the 
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Company’s allegations. Staff did not provide this example in its IB, but Staff was neither 

obliged to do so at that point nor prohibited from doing so in its RB. Staff pointed to the 

similarities in response to Ameren’s IB, which is proper according the Rules of Practice. 

(83 Ill. Adm. Code 200.800(c))  Ameren seems to be arguing that Staff’s arguments in 

brief should be confined to its pre-filed language; however, there is no requirement that 

its arguments be identical to or even mimic the record evidence.   

Moreover, as Ameren correctly pointed out, Section 200.800(c) of the 

Commission’s Rules of Practice allow a party to raise an argument in reply brief as long 

as that argument “is responsive to any argument raised in any other party’s or the 

Staff’s opening brief.” (Ameren Motion, 2); 83 Ill. Admin. Code 200.800(c). Staff is doing 

just that in its RB. 

Therefore, and for these reasons alone, nothing in Staff’s Reply Brief should be 

stricken and Ameren’s Motion should be denied in its entirety. If, however, the 

Commission grants Ameren’s Motion for Leave to File a Supplemental Reply Brief, then 

Staff would be improperly prejudiced. 

Ameren is improperly attempting to gain an additional opportunity to counter 

Staff’s positions, which were clearly laid out in Staff’s testimony, IB and RB. Ameren 

argues that because Staff did not merely reiterate its arguments from its IB in its RB, but 

actually responded to Ameren’s arguments from its Initial Brief, Ameren would be 

prejudiced if the Commission did not grant leave for Ameren to file additional briefing. 

(Ameren Motion, 5.) Ameren, however, is incorrect; responding to the arguments from 

IBs is the essence of a RB, and Ameren’s Motion would diminish Staff’s opportunity to 
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respond to its arguments in the proper manner and forum, thus diminishing Staff’s due 

process rights, if the Motion were to be granted. 

WHEREFORE, Staff respectfully requests the Commission deny Ameren’s 

Motion for Leave to File a Supplemental Reply Brief in its entirety.  
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       __/s/_________________________ 
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