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VERIFIED MOTION TO STRIKE 

“DIRECT TESTIMONY OF MONICA MEYERS” (MEYERS EXH. 1.0) 
AS FILED ON BEHALF OF THE KANE FOREST PRESERVE DISTRICT 

 
 
 Pursuant to §200.190 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission”), 83 Ill. Adm. Code 200.190, and the schedule set by the Administrative Law Judge, 

ELLEN ROBERTS VOGEL (“Vogel”), by and through her attorneys, Shay Kepple Phillips, Ltd., 

move to strike the “Direct Testimony of Monica Meyers” (Meyers Exh. 1.0), as served by1 the 

Forest Preserve District of Kane County (“Forest Preserve”).  (Exh. A).  In support of her Motion, 

Vogel states as follows: 

Introduction 

1. The testimony of Monica Meyers (Meyers Exh. 1.0) should be stricken as it consists of (i) 

direct testimony filed months after it was due; or (ii) improperly submitted rebuttal 

testimony that fails to rebut any preceding testimony; which, in either event (iii) is so 

lacking in substance, detail, and completeness, that it does not allow for meaningful 

rebuttal. 

                                            
1 As mentioned below, the testimony does not appear to have been filed on E-Docket, or otherwise.  Accordingly, it is 
being attached hereto as Exhibit A.  Vogel is not sponsoring the testimony for inclusion in the record by attaching it 
hereto. 



2. On April 2, 2014, the Forest Preserve served the purported Direct Testimony of Monica 

Meyers.  It does not appear to have been filed on E-Docket.  However, April 2, 2014 

was the deadline for the filing of rebuttal testimony, not direct testimony. Notice of 

Administrative Law Judges’ Ruling (Mar. 6, 2014).  The Forest Preserve has not filed, 

served, or been granted any motion to alter the procedural schedule or for leave to file 

outside of that schedule. 

3. In fact, on the date that direct testimony was due, February 14, 2014, the Forest Preserve 

served a copy of “Resolution No. FP-R-14-02-2276” on the service list.  This document 

also does not appear to have been filed with the Commission. 

Meyer’s Exh. 1.0 should be struck as untimely filed 

4. Meyer’s testimony purports to be direct testimony, not rebuttal testimony.  Rather than file 

direct testimony, the Forest Preserve elected to serve a resolution.  The Forest 

Preserve was well aware of the schedule that this Commission set, even serving its 

resolution the day that direct testimony was due. 

5. “Any party or staff witness who fails, without good cause shown, to comply with an order of 

the Hearing Examiner for the service of testimony and exhibits may be limited in the 

presentation of evidence in the proceeding or otherwise restricted in participation, to 

avoid undue delay and prejudice.”  83 Ill. Admin Code. §200.660. 

6. The Forest Preserve has served (but not filed) so-called direct testimony, essentially 

stating that it changed its mind.  It does so at the eleventh hour of this proceeding, well 

after ComEd has filed its rebuttal testimony – at the same time as Intervenors filed 

their rebuttals to ComEd’s rebuttal testimony.  There is simply not enough time to go 

through the full pre-filed testimony process, i.e. ComEd direct testimony and exhibits, 

Intervenor direct testimony and exhibits, ComEd rebuttal testimony and exhibits, and 



so on, let alone to issue the data requests necessary for Vogel, or anyone else that 

may be affected, to do so adequately. 

7. Thus, ignoring, for a moment, that the filing flies in the face of the established procedural 

schedule, allowing the Forest Preserve to file direct testimony at this point would 

drastically prejudice the other parties, including Vogel.  Simply put, Vogel has no 

meaningful opportunity to investigate, vet, and respond to this wholly new, and 

completely opposite, position advanced by the Forest Preserve. 

Meyer’s Exh. 1.0 should be struck as it does not “rebut” anything 

8. Assuming, arguendo, that the Forest Preserve has simply mislabeled Meyer’s testimony, 

meaning to put forth rebuttal testimony, it still fails to rebut anything.  Indeed, the 

testimony does not refer to any other party’s testimony.  Meyers, Exh. 1.0.  In fact, 

when asked why she was providing the testimony, her answer was, essentially, that 

the Forest Preserve changed its mind.  Meyers, Exh. 1.0, ll. 13-23. 

9. The use of prefiled testimony in Commission dockets narrows issues as the docket moves 

forward and provides due process rights to all involved.  Like a trial, each round of 

testimony is limited to responding to other parties’ preceding testimony. 

10. Meyer’s testimony is improper; it does not respond to any preceding testimony.  It is not 

rebuttal testimony.  Failing to comply with the procedural schedule may result in the 

barring of testimony to avoid undue delay and prejudice.  83 Ill. Admin. §200.660.  

Hearing officers in other Commission dockets have recently barred similar testimony 

that did not rebut preceding testimony and/or advanced new arguments.  Notice of 

Administrative Law Judge’s Ruling, Docket 13-0079 (entered Jul. 25, 2013) (striking 

testimony improperly submitted in the incorrect round of testimony). 



11. In this §8-406.1 expedited docket, any delay is undue.  Further, Vogel is most certainly 

prejudiced by the inability to adequately respond to, what might be argued to be, 

rebuttal testimony. 

Meyers Exh. 1.0 fails to sufficiently describe any route it may be proposing 

12. Finally, Meyer’s testimony has utterly failed to put this Commission, let alone possibly 

affected landowners, on notice of where it proposes to realign the transmission line.  

However, it is evident that it is a major realignment.  Meyers Exh. 1.0, ll. 18 -23. 

13. It is impossible for Vogel to engage in any meaningful rebuttal.  Indeed, it is not even clear 

whether or not the testimony proposes to have routing continue southeasterly along 

the railroad right of way onto the property of Vogel’s concern, or if the Forest Preserve, 

within the eastern bounds of its property, proposes to realign the route due south to 

intersect, and continue along, ComEd’s proposed primary route.  No one knows 

because the Forest Preserve failed to put on any evidence that allows for a meaningful 

response. 

14. Assuming2 that ComEd may put forth surrebuttal testimony that actually would adequately 

describe a route for the Forest Preserve’s proposed realignment, such testimony will 

leave absolutely no chance for rebuttal.  It would be filed as part of ComEd’s 

surrebuttal testimony, which is the “final word” on the matter prior to hearings.   

Conclusion 

15. As demonstrated, the so-called Direct Testimony of Monica Meyers (Meyers Exh. 1.0) 

should be stricken.  It is either months late direct testimony that allows for no 

meaningful opportunity to respond, or mislabeled rebuttal testimony that does not 

                                            
2 Vogel does note that such an assumption may be unfounded.  ComEd’s recent Data Requests suggest that it is not 
aware of where on the Forest Preserve property the proposed realignment would be. 





Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A




