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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 

 

Application for a Certificate of Public Convenience 

and Necessity, pursuant to Section 8-406.1 of the 

Illinois Public Utilities Act, and an Order pursuant to 

Section 8-503 of Illinois Public Utilities Act, to 

Construct, Operate and Maintain a new 345 kilovolt 

transmission line in Ogle, DeKalb, Kane and DuPage 

Counties, Illinois  

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

No. 13-0657 

COMMONWEALTH EDISON COMPANY’S MOTION TO STRIKE  

PORTIONS OF PRE-FILED INTERVENOR DIRECT AND REBUTTAL TESTIMONY  

Commonwealth Edison Company (“ComEd”) moves, pursuant to Sections 200.190, 

200.610, and 200.680 of the Rules of Practice (“Rules”) of the Illinois Commerce Commission 

(“Commission”), 83 Ill. Admin. Code §§ 200.190, 200.610, and 200.680, to strike portions of the 

Direct Testimony submitted by the “Payne Parties,”
1
 the “SKP Parties,”

2
 and Ms. Constance 

Jones, and portions of the Rebuttal Testimony submitted by the Payne Parties (“Motion”).  In 

support of this Motion, ComEd states:    

I. INTRODUCTION 

On February 14, 2014, the Payne Parties submitted the Direct Testimony of Mr. Jeffrey 

Payne and the SKP Parties submitted, in part, the Direct Testimony of Mr. William Lenschow, 

Mr. Robert Mason, Mr. Thomas Pienkowsi, Mrs. Kristine Pienkowski, and Mr. John 

Tomasiewicz regarding the Grand Prairie Gateway Transmission Line Project (“Project”).  On 

                                                 
1
 The Payne Parties include: Susan Payne, Charles Payne, and Jeffrey Payne. 

2
 The SKP Parties include: Ellen Roberts Vogel, Robert Mason and Diane Mason, John Tomasiewicz, Jerry 

Drexler and Kristin Drexler, Thomas Pienkowski and Kristine Pienkowski, and William Lenschow.  
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March 14, 2014, Ms. Jones filed her Direct Testimony.  On April 2, 2014, the Payne Parties 

submitted, in part, the Rebuttal Testimony of Mr. Payne.     

Portions of these proposed testimonies are inadmissible hearsay, and hearsay of a nature 

that must be rejected in Commission proceedings.  If allowed into evidence for the truth of the 

matters asserted, such evidence would deny ComEd its due process rights and its right to conduct 

proper cross-examination on the subject matters addressed in such testimony.  Portions of these 

proposed testimonies also express improper and inadmissible expert opinions.  These witnesses 

are not qualified experts and the opinions they espouse do not meet the evidentiary standards of 

Illinois law.  Moreover, these flaws overlap and are compounded when these witnesses offer 

hearsay as the reasons, or “backup,” for their inadmissible expert opinions, referencing third-

party statements and documents to prove the truth of the matters asserted.  If allowed, ComEd 

would be denied its fundamental right to cross-examine the authors of those statements.    

II. LEGAL STANDARDS 

The Commission‟s Rules provide that “the rules of evidence and privilege applied in civil 

cases in the circuit courts of the State of Illinois shall be followed.”  83 Ill. Adm. 

Code § 200.610.  As set forth below, the legal standards governing the admissibility of hearsay 

and expert testimony are well-established in Illinois.  Long-established precedent provides that a 

party offering a witness has the burden of demonstrating that his or her testimony is admissible.  

See, e.g., People v. Torres, 2012 IL 111302, ¶ 53.  A motion to strike should be granted where 

the evidence proposed is improper.  See, e.g., Kellman v. Twin Orchard Country Club, 202 Ill. 

App. 3d 968, 972-73 (1st Dist. 1990) (holding that the trial court appropriately granted a motion 

to strike improper hearsay evidence). 
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A. The Pre-Filed Hearsay Evidence is Inadmissible 

In Illinois, “hearsay” is defined as “a statement, other than one made by the declarant 

while testifying at the trial or hearing, offered in evidence to prove the truth of the matter 

asserted.”  Ill. R. of Evid. 801(c) (2014); People v. Armstead, 322 Ill. App. 3d 1, 11 (1st Dist. 

2001).  

The right to cross-examine the actual speakers making the statements being offered is 

fundamental.  Balmoral v. Ill. Racing Bd., 151 Ill. 2d 367, 410-11 (1992).  Courts have long 

recognized that hearsay evidence provides opposing parties no “opportunity to ascertain the 

veracity” of the testimony because the “out-of-court asserter” is not available for cross-

examination.  Armstead, 332 Ill. App. 3d at 11; see also In re Marriage of DeLarco, 313 Ill. 

App. 3d 107, 114 (2d Dist. 2000); Ill. R. Evid. 802 (2014).  Moreover, witnesses can testify only 

about matters that are within the scope of their personal knowledge.  People v. Enis, 139 Ill. 2d 

264, 294-95 (1990); N. Ill. Gas Co. v. Vincent DiVito Const., 214 Ill. App. 3d 203, 215 (2d Dist. 

1991).  When witnesses attempt to recite hearsay for the truth of the matter asserted, they violate 

that fundamental rule.   

B. Qualified Experts Must Possess Specialized Knowledge 

The law regarding expert testimony is straightforward: a person may only testify as an 

expert “if his experience and qualifications afford him knowledge that is not common to 

laypersons, and where his testimony will aid the trier of fact in reaching its conclusions.”  

Thomson v. Gordon, 221 Ill. 2d 414, 428 (2006) (citing People v. Miller, 173 Ill. 2d 167, 186 

(1996)).  Such a witness can only testify as an expert if that person‟s experience and 

qualifications afford him or her “knowledge that is not common to laypersons and will assist … 

in evaluating the evidence and reaching a conclusion.”  People v. Mertz, 218 Ill. 2d 1, 72 (2005).  

Further, the party offering the expert has the burden of establishing the expert‟s scientific, 
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technical, or other specialized knowledge.  People v. Novak, 163 Ill. 2d 93 (1994).  Due to their 

exceptional qualifications, expert witnesses may offer opinion testimony on matters that are 

within their area of expertise.  See Ill. R. Evidence 702 (2014).  In contrast, the opinions lay 

witnesses can offer do not include opinions “based on scientific, technical, or other specialized 

knowledge.”  Ill. R. Evid. 701 (2014); People v. Burton, 6 Ill. App. 3d 879 (1972). 

III. THE IDENTIFIED TESTIMONY SHOULD BE STRICKEN 

A. Evidence of Third-Party Studies Are Also Prohibited Hearsay 

Attempting to substantiate their concerns, Mr. Payne, Mr. Lenschow, Mr. Pienkowsi, 

Mrs. Pienkowski, and Mr. Tomasiewicz offer, under the label of testimony, lay summaries of 

opinions and analyses developed by third parties.  Because none of these witnesses even purport 

to qualify as experts (as discussed in Section II.B. of this Motion), their reliance on hearsay 

evidence is unquestionably prohibited and must be stricken.   

To begin with, Mr. Payne summarily cites to various third-party studies and articles in an 

attempt to justify his concerns regarding EMFs.  J. Payne Dir. at 2-3.  He also discusses the 

substance of “several studies that link exposure to EMFs from overhead high voltage 

transmission lines to a variety of diseases and health problems.”  Id. at 3.  Mr. Payne employs a 

similar technique to substantiate his concern that the Project will adversely affect the value of his 

property, stating:  

[A] British study shows a decrease of 38% of a home‟s value if it is within 100 

meters (about 328 feet) of an overhead transmission line.  The same page sites 

[sic] a Canadian study that found 1000 farmland sales that were 16% to 29% less 

when the property had an easement for a high voltage transmission line.   

Id. at 4.  Mr. Payne summarizes the website for Responsible Electricity Transmission for 

Albertans (“RETA”), and a study conducted by the Virginia General Assembly‟s Joint 

Legislative Audit and Review Commission, to justify his contention that installing the line 
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underground would constitute a small portion of the Project‟s cost.  Id. at 5-6.  Mr. Payne also 

quotes an article from Underground Construction magazine to assert that constructing the 

Project underground is feasible and beneficial.  Id.    

Mr. Payne‟s Rebuttal Testimony suffers from the same flaw, in that it improperly 

attempts to summarize the contents of third-party studies and publications in order to 

demonstrate the truth of the matter asserted therein.  For instance, Mr. Payne purports describe a 

study and release issued by the National Institute of Environmental Health Sciences (Payne Reb. 

at 5:112-120), a report by the Askon Consulting Group (id. at 6:122-124,10:252-256), an article 

published in The Irish Times (id. at 6:136-149), studies he has read on RETA‟s website (id. at 

7:150-157), and a report compiling several studies concerning the value of rural real estate (id. at 

9:212-233).  

Similar flaws are present in the direct testimony of Mr. Lenschow, Mr. Pienkowsi, Mrs. 

Pienkowski, and Mr. Tomasiewicz.  For example: 

 Mr. Lenschow testifies that “[m]any studies have indicated that stray voltage from high-

voltage transmission lines adversely affects dairy cow health … .”  Lenschow Dir., 

Lenschow Ex.1.0, 4:48-49. 

 Mr. Pienkowsi states: “I have read some technical studies that have focused on the health 

and safety of individuals living within close proximity to high voltage power lines, and it 

has raised my concern.  There appears to be a link between childhood leukemia and 

elevated magnetic fields.  The studies around high voltage electric fields are not as 

conclusive, and they usually state that they could neither prove nor disprove adverse 

effects of elevated electric fields.”  T. Pienkowski Dir., Pienkowsi Ex. 1.0, 3:39-43. 

 Mrs. Pienkowski‟s Direct Testimony provides: “Psychology articles that I have read 

indicate that internally, at a neurological level, the presence of something that is 

perceived to be unsafe, either internally or externally, such as transmission lines, can very 

possibly negatively impact therapeutic results.”  K. Pienkowski Dir., Pienkowski Ex. 2.0, 

5:85-88. 

 Mr. Tomasiewicz states in his Direct Testimony: “I ask that the Commission consider the 

International Commission for Electromagnetic Safety‟s passing of the „Benevento 

Resolution‟ resolving to institute the „Precautionary Principal‟ [sic] which states; [sic] 

„when there are indications of possible adverse effects, though they remain uncertain, the 
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risks from doing nothing may be far greater than the risks of taking action to control these 

exposures.  This shifts the burden of proof from those suspecting a risk to those who 

discount it.‟[]  I and my neighbors the residents of Bowes Creek suspect, and many 

studies indicate[] that long term exposure to above ground high voltage transmission lines 

represents an actual health hazard, or at a minimum, an easily mitigated likely health 

hazard … .”  Tomasiewicz Dir., Tomasiewicz Ex. 1.0, 8:144-152 (footnote omitted). 

 Mr. Mason testifies that his wife, “a long time healthcare professional, … is concerned 

about the possible health risks associated with long-term exposure to high-voltage 

transmission lines.”  Mason Dir., Mason Ex. 1, 4:48-50. 

 Ms. Jones states: “Studies have indicated that home values could be decreased by up to 

50%. … Recent Studies have indicated a correlation between higher incidences for 

negative impact on your health the closer you live to high voltage lines.  Jones Dir, at 2. 

The assertions listed above are the exact type of out-of-court statements offered to prove the 

truth of the matter asserted that cannot be tested through cross-examination and must be stricken. 

Because the third-party declarants are not present in this proceeding, admitting this 

testimony would allow the Payne Parties and the SKP Parties to inject favorable facts into the 

record while depriving ComEd and the other parties of their legal right to challenge the veracity 

of their claims.  See Armstead, 332 Ill. App. 3d at 11.  As a result, each of the contentions 

described above constitutes impermissible – and inadmissible – hearsay.  Furthermore, because 

none of the witnesses presented qualify or even purport to qualify as experts, as discussed above, 

they are precluded from relying on hearsay in their direct testimony.  See Ill. R. Evid. 701; 

People v. Nieves, 193 Ill. 2d at 528.  The testimony should be stricken as improper.  

B. The Witnesses Presented Are Not Qualified Experts 

There has been no argument, much less a showing, that Mr. Payne, a grain farmer, Mr. 

Lenschow, a dairy farmer, Mr. Pienkowsi, an electrical engineer, Mrs. Pienkowski, a social 

worker, Mr. Tomasiewicz, a retired union worker, or Ms. Constance, who has provided no 

information on her credentials, have the experience or qualifications that afford them 

“knowledge that is not common to the average layperson” that would “assist in evaluating 



 

7 

evidence and reaching a conclusion” regarding the impacts of electromagnetic fields (“EMFs”), 

real estate valuation, or construction of underground transmission lines.  Having failed to make 

the requisite showing, each of these witnesses is unqualified to rely on hearsay for the purpose of 

offering their lay opinion.
3
 

First, Mr. Payne is not sufficiently qualified to rely upon the hearsay evidence he presents 

regarding any of the following: the health effects of EMFs, the projected impact of the Project on 

property values, or the feasibility of constructing transmission lines underground.  J. Payne Dir. 

at 3-6.  Mr. Payne, though an experienced farmer, nowhere even claims to qualify as an expert 

witness in any of these categories.  He does not possess the specialized knowledge or experience 

to excuse his hearsay evidence into the record.  His direct testimony references no formal 

medical training or any other experience that might enable him to offer anything more than a lay 

person‟s thoughts about EMFs.  Nor does he have or claim to have any training or experience in 

the engineering or construction of transmission facilities, or in real estate valuation.  Rather, Mr. 

Payne holds a Bachelor‟s degree in agribusiness and has worked for over 20 years on his 

family‟s farm.  Id. at 2. 

Second, like Mr. Payne, Mr. Lenschow, holds no medical or veterinary training or 

experience that would suggest he holds any specialized knowledge regarding the effects of stray 

voltage on dairy cows.  See generally Lenschow Dir., Lenschow Ex. 1.0.  Thus, there has been 

no showing that he is qualified to rely upon the hearsay set out in his direct testimony.  See id. at 

4:48-49.   

                                                 
3
 In the event that the arguments set forth below do not fully persuade the Administrative Law Judges 

(“ALJs”) that the witnesses presented by the Payne Parties and the SKP Parties do not qualify as experts, ComEd 

respectfully asks that the ALJs permit a voir dire examination of the witnesses. 
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Third, Mr. Pienkowski is similarly unable to point to any experience or credential that 

suggests he is qualified to offer expert testimony on the effects of EMFs.  Mr. Pienkowsi testifies 

that he was trained as an electrical engineer and has practiced as such for 25 years.  

T. Pienkowski Dir., Pienkowsi Ex. 1.0, 2:5-7, 3:37-39.  At best, Mr. Pienkowsi‟s years of 

experience as an electrical engineer may qualify him to speak to issues of electrical engineering.  

They do not, however, qualify him to speak as an expert on the medical issues raised in his direct 

testimony.     

Fourth, Mrs. Pienkowski‟s education and experience also fails to demonstrate sufficiently 

specialized credentials, experience or knowledge for her to be deemed an expert witness.  Mrs. 

Pienkowski received a Bachelor‟s degree in social work.  Mrs. Pienkowski offers no testimony to 

suggest that any of her experience as a social worker has required her to provide patients with 

psychological treatment.  As a result, there is no basis to conclude that she possesses the 

knowledge or expertise that warrants relying on the hearsay presented in her direct testimony 

regarding any psychological impact posed by the Project.  K. Pienkowski Dir., Pienkowski Ex. 

2.0, 5:83-90. 

Neither Mr. Mason nor Mr. Tomasiewicz possesses sufficiently specialized knowledge to 

qualify as an expert regarding the impact of EMFs on human health.  Mr. Mason is a “semi-

retired” accountant, who holds a Bachelor‟s and a Master‟s degree in unspecified subjects.  And, 

Mr. Tomasiewicz‟s direct testimony states only that he is a retired union member, providing no 

indication that he has any education, experience or knowledge concerning the impacts of EMFs 

on human health.  He provides no information concerning his education, experience or 

knowledge.  Neither witness claims to have received any medical education or training.  
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Therefore, both have failed to demonstrate that either may qualify as an expert witness entitled to 

testify on the effects of EMFs on human health. 

Lastly, Ms. Jones provides no information regarding her education, training or experience 

and thus has not even attempted to demonstrate that she qualifies as an expert witness. 

C. No Exception Applies to The Hearsay At Issue 

Any attempt to argue that the administrative evidence exception (83 Ill. Admin Code § 

200.610(b)) applies to any or all of the testimony at issue must fail.  Although Section 

200.610(b) allows the Commission flexibility in admitting evidence, Commission precedent and 

the weight of evidence militate against admitting the hearsay at issue.  Indeed, the Commission 

itself has recognized that, as a general matter, “hearsay fails to qualify as „a type [of evidence] 

commonly relied upon by reasonably prudent persons.‟”  Aqua Ill., Inc., ICC Docket No. 04-

0442 (Final Order April 20, 2005) at 43-44 fn. 4 (quoting 83 Ill. Admin. Code § 200.610(b)); see 

also Commonwealth Edison Co., Docket No. 05-0597 (Final Order March 21, 2006) (striking 

hearsay over assertions that the evidence in question was permitted by Section 200.610(b)).  To 

be admissible under Section 200.610(c), which is virtually identical to Section 200.610(b), the 

Commission has explained that “the evidence must possess a high degree of reliability, and be of 

the type that a reasonably prudent person would rely on in making investments.”  Ill. Commerce 

Comm’n On Its Own Motion: Proceeding to Adopt an Elec. Energy Plan for Commonwealth 

Edison Co., Docket No. 90-0038 (Order December 12, 1990), 1990 Ill. PUC Lexis 640 at *52 

(citing Metro Util. v. Ill. Commerce Comm’n, 193 Ill. App. 3d 178 (2d Dist. 1990); Fagiano v. 

Police Bd. of Chicago, 123 Ill. App. 3d 963 (1st Dist. 1984)).  

In addition, the quality of the evidence proposed here offers no reason to depart from the 

wisdom of these prior rulings, as the intervenors cherry-pick a handful of studies that support 

their positions.  Mr. Payne‟s Direct Testimony calls to light only three studies that would appear 
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to support his position.  The remaining witnesses do not even reference specific studies, relying 

instead on ominous, albeit bare allegations.  Mr. Payne‟s Direct Testimony relies on a single 

unsupported “fact sheet.”  In effect, this deprives ComEd and other parties to this proceeding the 

opportunity to cross-examine the evidence on which these intervenors claim to rely.  Such 

hearsay, therefore, is not of the type commonly relied upon by a reasonably prudent person.    

IV. CONCLUSION 

WHEREFORE, ComEd respectfully requests that the ALJ strike the following portions 

of the testimony:  

(1) J. Payne Dir. at:  

a. Page 3 (first complete answer addressing health concerns);  

b. Page 4 (eighth and ninth sentences in the last answer addressing property 

values);   

c. Pages 5-6 (second and third paragraphs of the last answer starting on page 5 

concerning the expense of undergrounding the Project); 

d. Page 6 (seventh, eighth, ninth and tenth sentences in the last answer 

concerning “other benefits to burying the high voltage transmission line); 

(2)  J. Payne Reb. at: 

a. Page 3:44-47; 

b. Page 5:112-120; 

c. Page 6: 122-124; 

d. Pages 6-7:136-157; 



 

11 

e. Page 9:212-233; and 

f. Page 10:248-256; 

(3) Lenschow Dir., Lenschow Ex. 1.0, 4:48-49;  

(4) T. Pienkowski Dir., Pienkowski Ex. 1.0, 3:39-43;  

(5) K. Pienkowski Dir., Pienkowski Ex. 2.0, 5:83-90;  

(6) Tomasiewicz Dir., Tomasiewicz Ex. 1.0, 8:144-152;  

(7) Mason Dir., Mason Ex. 1, 4:48-50; and 

(8) Jones Dir. at 2 (second and fourth sentences in the last answer). 
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