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I. Introduction 
 
In a reply brief, a party may not raise an argument that “is not responsive to any argument 

raised in any other party’s or the Staff’s opening brief.”  83 Ill. Adm. Code 200.800(c).  Staff’s 

Reply Brief takes three new positions not set forth in any testimony or prior briefing in this case.  

These arguments could have been, but were not, raised in Staff's Initial Brief.  By raising them in 

a reply brief, Staff has deprived AIC of an opportunity to respond to these new arguments.  The 

law permits the Commission to disregard these new arguments entirely.  Alternatively, the 

Commission can permit AIC to respond to Staff’s new arguments in supplemental briefing.  

Supplemental briefing would provide the Commission with a full and complete record, and it 

would cure the due process problems raised by Staff’s inclusion of new issues in its Reply Brief.  

For this reason and as explained more fully below, AIC respectfully requests leave to file a 

supplemental brief in response to the new arguments raised in Staff’s Reply Brief.  AIC proposes 
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to file its supplemental reply brief seven days after an order granting this motion.  The alternative 

remains that the Commission strike from Staff’s Reply Brief the offensive new arguments. 

II. Argument 

A. The Commission should permit AIC to respond to new positions raised by 
Staff for the first time in its Reply Brief. 
 

The due process requirements of administrative proceedings include an opportunity to 

respond to arguments made by other parties.  See, e.g., Illinois Bell Tel. Co., Docket 01-0120, 

Order, p. 9 (July 10, 2002) (refusing to consider an argument raised for the first time after 

hearing, on due process grounds); see also Central Ill. Pub. Serv. Co. v. Wayne-White Counties 

Elec. Coop., Inc., Order, Docket 92-0463, 1994 Ill. PUC LEXIS 283, *16 (July 7, 1994) (“it is 

reasonable to reject [an] argument on procedural grounds” where, “had [the] issue been raised” 

when other issues were raised, it “could have been addressed” by other parties).   

In accordance with this principle, the Commission’s Rules of Practice require that parties 

and Staff “shall not raise an argument in their reply briefs that is not responsive to any argument 

raised in any other party’s or the Staff’s opening brief.”  83 Ill. Adm. Code 200.800(c); see also 

People v. Robinson, 2013 IL App (2d) 120087, ¶15 (holding that “arguments raised for the first 

time in a reply brief are deemed forfeited”).  Staff’s Reply Brief contains several arguments that 

have not been set forth in any testimony or prior briefing in this case: 

a. “Acceptance of Ameren’s position would result in procedural and legal problems 

contrary to the EIMA ” such as a situation where the Commission makes prudence 

findings in an update case that it cannot reflect in the revenue requirement because 

the adjustments require a template change.  (Staff Reply Br. 14-18.)  This argument 

relies on an assumption that a hypothetical $1 million adjustment might require a 

revision to the formula rate schedules or appendices.  But no witness provided any 
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testimony about this hypothetical and Staff’s Reply Brief does not provide any 

justification for its assumption that the formula rate schedules and appendices would 

not accommodate the adjustment.  Staff asks the Commission to assume that 

“adopting such adjustments would require a physical change to be made to Schedule 

FR C-1 and App 7 (i.e., inserting additional rows and verbiage to reflect the 

adjustment).”  (Staff Reply Brief at 15.)  However, Schedule FR C-1 includes a row 

entitled “Adjs for Rate Making, Recovered Through Other Tariffs, Disallowed in 

Previous ICC Orders, and Other.”  (See Ameren Ex. 2.5, p. 9 (emphasis added).)  

And App 7 includes a row entitled “Other Rate Making Adjs if Any.”  (See id. at 24.) 

These rows would appear to accommodate prudence adjustments.  Staff did not 

specify, in its Reply Brief or elsewhere, what types of prudence adjustments would 

require the addition of a row in a formula rate schedule or appendix, but would also 

be inappropriate for inclusion in a category such as “Other Rate Making Adjs if 

Any.”  (Id.)    

b. “In traditional rate cases changes to the sub-schedules containing the detail [sic] rate 

calculations were never treated as requiring Sec. 9-201 approval.  This common 

practice survives the enactment of EIMA.”  (Staff Reply Br. 20-22.)  Staff then 

engages in a lengthy discussion of the treatment of sub-schedules in traditional rate 

cases.  This topic was not addressed in Staff’s Initial Brief, which in fact argued a 

contradictory position, that “a formula rate case pursuant to Sec. 16-108.5 differs 

sufficiently from a general rate case filed pursuant to Sec. 9-201 such that the 

analogous comparison attempted by the Company fails.”  (Staff Init. Br. at 11.)  In 

support of this new, contradictory position, Staff’s Reply Brief introduces new 
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interpretations of law.  First, Staff “interprets [the] holding” of the Fourth District 

Appellate Court in Ameren Ill. Co. v. Ill. Comm. Comm’n, 2013 IL App (4th) 121008.  

Staff then interprets the statutory terms “together with” and “final data.”  (Staff Reply 

Br. at 21-22.)  Staff’s Initial Brief made no mention of either the Appellate Decision, 

or Staff’s interpretation of the statutory terms “together with” and “final data.”  (See 

generally Staff Init. Br.)  

c. “Certain Commission conclusions have been reached in the Orders for both ComEd 

and Ameren without a rulemaking in prior cases.”  (Staff Reply Br. 24-25.)  In 

support of this position, Staff cites alleged similarity on issues such as the schedules 

to be included in each utility’s tariff and the calculation of cash working capital.  (Id.)  

Once again, Staff’s Initial Brief made no mention of any similarity in the 

Commission’s treatment of any issue applicable to both ComEd and AIC.  And 

Staff’s Reply Brief provides no support for its apparent position that formal adoption 

of a definition for a critical statutory term such as “formula rate structure” is 

analogous to a ratemaking determination regarding calculation of cash working 

capital.  Finally, Staff’s arguments on this point are not responsive to the initial brief 

of any other party.  For example, the relevant portion of AIC’s Initial Brief 

distinguished the purpose of administrative rulemaking from an administrative 

adjudication proceeding.  (See AIC Init. Br. 16-17.) 

These new arguments are not responsive to positions taken in any parties' initial brief.  

They could have been raised in Staff’s Initial Brief, but they were not.  The new arguments raise 

new facts not in the record and new legal issues to which AIC will not have an opportunity to 
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respond.  Staff’s new arguments therefore violate not only the Commission’s Rules, but also 

AIC’s administrative due process rights. 

For this reason, the Commission can ignore Staff’s new arguments.  (Staff Reply Br. at 

14-18; 20-22; 24-25.)  Alternatively, the Commission should grant AIC leave to file a 

supplemental reply brief so it can respond to the new issues raised by Staff.  Supplemental 

briefing will cure the procedural due process problem created by Staff’s inclusion of new 

arguments in its Reply Brief.   

B. Supplemental briefing will not prejudice any party. 
 

Pursuant to Section 10-108 of the Public Utilities Act, the Commission has at least one 

year to issue an order in a complaint case such as this, and may extend the deadline for action for 

additional periods of up to 60 days.  220 ILCS 5/10-108.  The Attorney General’s complaint 

initiating Docket 13-0501 was filed on August 20, 2013.  Thus, the Commission has at least four 

months remaining before it must issue an order in this matter.  

AIC therefore requests that it be afforded the opportunity to file a supplemental reply 

brief within seven days of an order granting leave to do so.  AIC further recommends that such 

order specifically limit any such supplemental briefing to the three new legal issues raised by 

Staff noted above.  (See Staff Reply Br. at 14-18; 20-22; 24-25.)    

Given the length of time remaining before the statutory deadline expires in this case, and 

the procedural due process issues raised by Staff’s inclusion of new arguments in its Reply Brief, 

no party will be prejudiced if the Commission grants AIC such a limited opportunity to respond 

in brief to Staff’s new legal arguments.  In fact, there will be prejudice to AIC if the Commission 

does not grant leave to accommodate this additional briefing.  
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III. Conclusion 
 
Full and fair litigation requires that AIC have the opportunity to both present its positions 

and respond to other parties’ positions.  But this process cannot properly operate if Staff submits 

its position in a manner that precludes AIC from responding, thereby preventing the Commission 

from considering all relevant arguments.  In order to preserve the integrity of the record in this 

proceeding and ensure that the Commission has before it all the information necessary to make 

findings in this case, AIC respectfully requests that the Commission permit AIC to file 

supplemental reply briefs in response to the new arguments raised in Staff’s Reply Brief, or in 

the alternative disregard Staff’s Reply Brief as indicated above. 
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