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 The Staff (“Staff”) of the Illinois Commerce Commission (“ICC” or “Commission”), 

by and through its counsel, respectfully submits this Response to the Motions for a 

Supreme Court Rule 304(a) Finding, filed in response to that certain motion filed on 

March 21, 2014 (hereinafter, the “USS Motion”) by United States Steel Corporation 

(“USS” or “Company”) and that certain motion filed on March 24, 2014 (hereinafter, the 

“Industrial Associations Motion”) by Illinois Energy Consumers, the Chemical Industry 

Council of Illinois, and the Illinois Manufacturers Association (hereinafter, collectively, 

the “Industrial Associations”).  Staff respectfully requests that the Commission deny the 

USS Motion and the Industrial Association Motion (hereinafter, collectively, the 

“Motions”) in their entirety.  Staff’s argument in support of this position follows. 



2 
 

I. Introduction 

 This matter arises from unauthorized releases occurring in the Spring of 2008 

from USS pipelines at the Company’s Granite City Works (“GCW”) facility in Granite 

City, Illinois of a flammable hydrocarbon gas derived from the process whereby coal is 

heated in an oven to make coke (known as “coke oven gas”) .  (Staff Report, 3, October 

2010.)  The Office of Pipeline Safety, a part of the Pipeline and Hazardous Materials 

Safety Administration (“PHMSA”) of the United States Department of Transportation, 

first notified Staff of these gas releases in April 2008.  Order Initiating Proceeding, ICC 

Docket No. 10-0635, 2 (November 4, 2010). Following the opening of this Docket, Staff 

and USS agreed and stipulated “that administrative economy dictates that the 

jurisdictional issues should properly be addressed and resolved prior to resolution of 

compliance questions.”  Administrative Law Judge’s Order Regarding Case 

Management Plan and Schedule, 3 (January 21, 2011).  On February 20, 2014, the 

Commission issued an Interim Order (the “Interim Order”) resolving the question of 

whether the Commission has jurisdiction over fuel lines which cross through public 

rights-of-way at the Company’s GCW facility pursuant to the provisions of the Illinois 

Gas Pipeline Safety Act (“IGPSA”) and the federal Natural Gas Pipeline Safety Act 

(“NGPSA”).  On March 21, 2014, the USS Motion was filed, seeking a Commission 

finding under Supreme Court Rule 304(a) and a stay of the proceedings in this docket 

pending appeal.  On March 24, 2014, the Industrial Associations Motion was filed,  

whereby the Industrial Associations join and adopt the USS Motion, incorporating all 

arguments and positions made therein by reference, including a request for a Supreme 

Court Rule 304(a) finding and stay of further proceedings pending appeal.  Industrial 
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Associations Motion ¶ 1.  USS and the Industrial Associations each attached to their 

respective Motions an Application for Rehearing, with the request that the Commission 

rule on the Applications for Rehearing at the same time that the Commission rules on 

the Motions.  USS Motion ¶ 7; Industrial Association Motion ¶ 2.  USS and the Industrial 

Associations also filed the Applications for Rehearing separately from their Motions, on 

March 21 and March 24, 2014, respectively. 

 At a status hearing held on March 27, 2014, the parties agreed upon a schedule 

for responses and replies to the Motions.  The Administrative Law Judge entered an 

order setting the schedule for responses to the Motions, and indicated that in 

accordance with the Commission’s Rules of Practice (83 Ill. Adm. Code §200.880), the 

Applications for Rehearing would be sent to the Commission for consideration at the 

April 2, 2014 Bench Session.  This Response is in accordance with the established 

schedule. 

 Pursuant to the Motions, USS and the Industrial Associations seek a finding 

under Illinois Supreme Court Rule 304(a) that the Commission’s February 20 Interim 

Order be deemed final, allowing the Parties to seek an immediate appeal, should their 

Applications for Rehearing be denied, under 220 ILCS 5/10-113(a).  Rule 304(a) 

provides in relevant part that: 

If multiple parties or multiple claims for relief are involved in an action, an 
appeal may be taken from a final judgment as to one or more but fewer than 
all of the parties or claims only if the trial court has made an express written 
finding that there is no just reason for delaying either enforcement or appeal 
or both. Such a finding may be made at the time of the entry of the judgment 
or thereafter on the court’s own motion or on motion of any party. 
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 The Motions should be denied for several reasons.  First, Supreme Court Rules 

do not apply to practice before the Commission.  Second, the Motions fail to allege that 

all of the conditions required of a Rule 304(a) finding are satisfied.  Finally, the Interim 

Order is not of the type suitable for appeal under Rule 304(a). 

II. Applicability of Supreme Court Rule 304(a) to the Commission 

 While courts have applied Supreme Court rules to Commission actions in 

connection with appeals of Commission orders, the application of Supreme Court Rules 

to the practice before the Commission is not a settled matter of law.  Supreme Court 

Rules do not apply to practice before the Commission and therefore, the parties are not 

entitled to a holding under Supreme Court Rule 304(a) as a matter of right.  That   said, 

the Commission may, in its discretion, consider Supreme Court Rule 304(a) as an aid to 

its consideration of the requests made in the Motions to deem its Interim Order as final.  

Consequently, Staff will consider the Motions as requesting discretionary action on the 

part of the Commission. 

 USS and the Industrial Associations state that Rule 304(a) is applicable to 

Commission Orders pursuant to Illinois Supreme Court Rule 335, Direct Review of 

Administrative Orders by Appellate Court, which states in relevant part: 

Insofar as appropriate, the provisions of Rules 301 through 373 
(except for Rule 326) are applicable to proceedings under this rule.   

 
Staff does not agree that Rule 304(a) is applicable to the Commission under Rule 335.  

Previously, Illinois courts have found that Illinois courts have found that Supreme Court 

Rules are not applicable to administrative agencies under Supreme Court Rule 1.  

Specifically, Rule 1 addresses the general applicability of the Rules, and states that: 
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General rules apply to both civil and criminal proceedings. The 
rules on proceedings in the trial court, together with the Civil 
Practice Law and the Code of Criminal Procedure, shall govern all 
proceedings in the trial court, except to the extent that the 
procedure in a particular kind of action is regulated by a statute 
other than the Civil Practice Law.  The rules on appeals shall 
govern all appeals. 
 

Rule 1 has served as the basis for decisions finding that other Supreme Court Rules are 

not applicable to the Commission.  See, e.g. Illinois Bell Telephone Company v. Illinois 

Commerce Commission, 64 Ill.App.3d 645, 648-649 (4th Dist., 1978) rev’d other 

grounds; Union Electric Co. v. Illinois Commerce Commission, 77 Ill. 2d 364 (1979) 

(right to discovery before the Commission does not arise from the Civil Practice Act or 

Supreme Court Rules); Summers v. Illinois Commerce Commission, 58 Ill.App.3d 933, 

935-937 (4th Dist., 1978) (Supreme Court Rule on proof of mailing is not controlling of 

the Public Utilities Act). 

 While Staff does not dispute that it is certainly within the Commission’s discretion 

to find that the February 20 Interim Order is final and appealable, it is not required to do 

so under Rule 304(a).  When the Commission takes action consistent with how an 

Illinois court would act, such consistency supports the Commission by analogy, but not 

because the Commission is subject to Supreme Court Rules.  See, e.g., Nussbaum 

Trucking Co. v. Illinois Commerce Commission, 99 Ill.App.3d 741, 747-748 (2d Dist., 

1981) (proof of business record accepted by Commission is supported by Supreme 

Court Rule change).  Accordingly, the Motions reliance on the 304(a) finding granted 

recently in an interim order in Docket No. 13-0285 is not instructive in this matter. 

 Staff urges the Commission to reject the arguments of USS and the Industrial 

Associations and find that Rule 304(a) is not applicable to the Commission. 
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III. Rule 304(a) Finding Should Not be Granted in this Matter 

 Both Motions fail to satisfy each element of Rule 304(a) and accordingly, should 

be denied.  Rule 304(a) provides that, if multiple claims for relief are involved in an 

action, an appeal may be taken from a final judgment as to one or more but fewer than 

all of the claims if the trial court has made an explicit written finding that no just reason 

exists for delaying either enforcement or appeal.  Ill. S. Ct. R. 304(a).  The result of this 

is a two-part test for determining appellate jurisdiction under Rule 304(a):  (1) whether 

the order is “final” and (2) whether there is any just reason for delaying the appeal.  In re 

Estate of Stark, 374 Ill.App.3d 516, 522-523 (4th Dist., 2007).   “For a judgment to be 

considered ‘final,’ it must provide the ultimate disposition of an individual claim entered 

in the course of an action involving multiple claims.”  Estate of Stark, 374 Ill.App.3d at 

523.  Regarding the second element, Illinois courts have held that “Rule 304(a) does not 

allow for a trial court to confer appellate jurisdiction merely by using the Rule 304(a) 

language that ‘there is no just reason for delaying enforcement or appeal.’”  Id. at 522.  

Accordingly, in order to grant the Rule 304(a) finding requested, the Commission must 

find that “there is no just reason for delaying enforcement or appeal.”  As no such 

reason exists or was even alleged by the movants, the Motions must be denied. 

 The Motions “request that the Commission enter a finding under Rule 304(a) that 

there is no just reason for delaying appeal regarding the issues addressed in the Interim 

Order,” but at no point do the movants allege that no just reason exists.  USS Motion, ¶ 

5, Industrial Associations Motion ¶ 2.  To the extent that the Commission views the 
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request as an allegation of fact, there is no evidence that exists in the record, nor was 

any evidence presented in the motion, which tends to show that this fact is true. 

 In determining whether there is any just reason for delaying the appeal, a court 

must consider five factors:  “(1) the relationship between the adjudicated and 

unadjudicated claims; (2) the possibility that the need for review might or might not be 

mooted by future developments in the [trial] court; (3) the possibility that the reviewing 

court might be obliged to consider the same issue a second time; (4) the presence or 

absence of a claim or counterclaim which could result in set-off against the judgment 

sought to be made [appealable]; [and] (5) miscellaneous factors such as delay, 

economic and solvency considerations, shortening the time of trial, frivolity of competing 

claims, expense, and the like.”  Geier v. Hamer Enterprises, Inc., 226 Ill.App.3d 372, 

383 (1st Dist., 1992).  Depending on the particular facts of the case, some or all of these 

factors may come into play.  Geier, 226 Ill.App.3d at 383.  Movants have not alleged 

that any of these elements have been satisfied, and Staff would strenuously object to 

any assertion at this point that they have been.   

 Conversely, Staff alleges that the opposite is true and that there is, in fact, a just 

reason to delay the appeal.  In 2008, there were releases of gas from pipelines within 

the public way at USS’s GCW facility.  (See generally, Staff Report, October 2010.)  

That fact, in and of itself, justifies delaying appeal in an effort to proceed to determine 

“whether USS’s plan for the inspection and maintenance for each jurisdictional pipeline 

facility it owns or operates in and near the GCW is adequate to achieve safe operation; 

and [] if USS’s plan for the inspection and maintenance for each jurisdictional pipeline 

facility it owns or operates in and near the GCW is inadequate to achieve safe 
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operation, then what revisions in the plan should the Commission require in order to 

make the plan adequate to achieve safe operation” and reach a Final Order in this 

matter.  Order Initiating Proceeding, 6 (Nov. 4, 2010).  To the extent an appeal would 

delay the progress of this proceeding  and certainly would so if a stay is granted either 

at the Commission or by the appellate court, enforcement actions will also be delayed 

and could have real world safety consequences.  Interests in public safety dictate that 

this matter not be drawn out further, and that this Docket proceed in the manner 

proscribed by the Commission’s 2010 Initiating Order. 

 Furthermore, the Commission should reject the assertion that an interim order 

dealing only with the matter of jurisdiction is final and appealable within the meaning of 

Rule 304(a).  Significant factual overlap between the decided and retained claims 

means that there are not separate, and an appeal must be deferred until the latter are 

resolved.  Lozman v. Putnam, 328 Ill.App.3d 761, 771 (1st Dist., 2002).  There are 

undeniably significant factual overlap between the decided matters of jurisdiction and 

the retained matters of enforcement of that jurisdiction over USS.  While the matter of 

jurisdiction is not one of “multiple claims” involved in this action and accordingly, the 

Interim Order establishing jurisdiction cannot be appealed.  As the Commission did not 

decide the “claim” at issue – whether USS is in violation of certain  provisions of the 

Illinois Gas Pipeline Safety Act – the order is not appealable under Supreme Court Rule 

304(a).  Western Union Telegraph Company v. Illinois Commerce Commission, 59 

Ill.App.3d 752, 755 (4th Dist., 1978).  Even if the Commission were to amend its Interim 

Order to include the “magic language”1 of Rule 304(a), it would not necessarily be 

                                                           
1
 The “magic language” is simply that language which indicates that no just reason exists for delaying 

enforcement or appeal.  Poulos, 193 Ill.App.3d at 206. 
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appealable.  Illinois courts have held that where a particular order is not final as to a 

portion of the proceeding, it is therefore not subject to Supreme Court Rule 304(a) even 

when the “magic language” was included in the order.  Poulos v. Litwin, 193 Ill.App.3d 

35, 38 (1st Dist., 1989).  Because the Commission did not reach a conclusion on the 

compliance and enforcement issues raised in the Initiating Order, a Rule 304(a) finding 

is not appropriate at this time. 

 Lastly, the final argument of USS and the Industrial Associations – that because 

the Commission did not exercise jurisdiction over the fuel lines crossing public rights-of-

way prior to the 2008 gas releases, the Interim Order on jurisdiction must be appealable 

– should be rejected.  See USS Motion ¶ 6, Industrial Associations Motion ¶ 2.  The 

Commission’s failure to exercise its jurisdiction previously is irrelevant.  The 

Commission acted when it was required to act, namely, after a release of gas.  To 

suggest that the Commission must “actively” exercise its jurisdiction over miles of fuel 

lines in public ways where there is no indication of problems indicates a failure to 

understand the extent of regulatory resources.  Furthermore, interests in public safety 

dictate that this matter not be drawn out any further.  The Commission has found that 

jurisdiction exists; accordingly, the matter should continue on its merits to determine the 

outcome of the remainder of the proceeding.  Staff sees no reason for the Commission 

to make a 304(a) finding allowing the Company to take up this matter on appeal and 

stay the matter, potentially delaying the public safety matter for several additional years. 

Instead, the Commission should order that the proceedings continue, and that USS be 

allowed to take its appeal on jurisdiction and the merits at the appropriate time following 

a final order. 
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IV. Request for Stay Should Be Denied 

 Finally, USS and the Industrial Associations request that a stay pending appeal 

be granted in conjunction with the 304(a) finding in order to “conserve the resources of 

all parties and Commission Staff.”  USS Motion ¶ 9, Industrial Associations Motion ¶ 2.  

Staff points out that the resources of Staff and other parties will be conserved only if the 

Commission has wrongly identified its jurisdiction.  USS and the Industrial Associations 

will obviously appeal the Commission’s jurisdiction, whether upon the completion of this 

proceeding, or earlier, if the Commission, in its discretion, permits an appeal of the 

Interim Order.  Consequently, the resources of the parties in connection with an appeal 

will be used regardless of the decision here.  The only resources that may be wasted 

are those of the parties used in connection with this proceeding.  Staff maintains that 

the Commission was correct in determining its jurisdiction and moreover that the 

Commission was correct in opening this proceeding.  The Commission’s resources in 

acting under its regulatory authority are never wasted.   

 Furthermore, a grant of a stay is not in the public interest.  Staff maintains that in 

the event the Commission chooses to exercise its discretion and finds the Interim Order 

is final and appealable under Rule 304(a) or otherwise, it is inappropriate to grant a stay 

in this proceeding when weighed against the concerns of public safety and the need to 

regulate and ensure compliance with federal and state pipeline regulations where those 

pipelines cross a public way.  Accordingly, regardless of the action taken by the 

Commission as to the request for a Rule 304(a) finding, Staff strongly urges the 

Commission reject the request for a stay of this proceeding. 
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V. Conclusion 

 WHEREFORE, for all of the foregoing reasons, the Staff of the Illinois Commerce 

Commission respectfully requests that the Commission deny the Motions in their 

entirety.  In the alternative, should the Commission in its discretion issue a Rule 304(a) 

Finding, Staff respectfully requests that the Commission deny the request for a stay and 

in the interest of public safety order that the proceedings shall continue while appeal is 

pending. 
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