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Q. Please state your name, present position and business address. 1 

A. My name is John J. Reed.  I am the Chairman and Chief Executive Officer of Concentric 2 

Energy Advisors, Inc. (“Concentric”) and CE Capital Advisors, Inc. (“CE Capital”).  My 3 

business address is 293 Boston Post Road West, Marlborough, Massachusetts 01752. 4 

Q. Have you previously submitted testimony in this rehearing proceeding? 5 

A. Yes, I previously submitted direct testimony on rehearing, identified as Renewables 6 

Suppliers’ Exhibit 5.0 Revised, and an accompanying exhibit identified as Renewables 7 

Suppliers Exhibit 5.1. 8 

Q. What is the subject matter of your rebuttal testimony? 9 

A. I am responding to a number of points in the direct testimonies on rehearing of Richard 10 

Zuraski on behalf of Commission Staff (“Staff”), Richard McCartney on behalf of 11 

Ameren Illinois Company (“AIC”), David Zahakaylo on behalf of Commonwealth 12 

Edison Company (“ComEd”), and Anthony Star on behalf of the Illinois Power Agency 13 

(“IPA”).  As is discussed in detail in the direct testimony introduced by the Renewables 14 

Suppliers witnesses in this proceeding, both the primary and secondary proposals 15 

presented by the Renewables Suppliers offer alternatives to the curtailment methodology 16 

currently used in administering the Long Term Power Purchase Agreements 17 

(“LTPPAs”) executed by the Renewables Suppliers and the Illinois utilities in 2010.   In 18 

order to evaluate whether either of these two proposals should be adopted, the 19 

Commission specified that two questions should be addressed: (1) whether the proposals 20 

are harmful to utility customers, and (2) whether the proposals are in the public interest.  21 

My rebuttal testimony focuses on the application of each of these questions to the 22 

evidence provided by the opposing witnesses. 23 

Q. Please describe how your testimony is organized. 24 
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A. I will address the issues raised by the Staff, AIC, ComEd, and IPA witnesses on a 25 

witness-by-witness basis, beginning with my response to Mr. Zuraski, and then on to my 26 

comments regarding the testimonies of Mr. McCartney, Mr. Zahakaylo, and Mr. Star.  27 

To avoid redundancy, where more than one witness has made the same or a very similar 28 

point, I will provide my rebuttal to that point when addressing the first witness.   29 

Q. Before proceeding with your rebuttal to the other witnesses, please summarize the 30 

Renewables Suppliers’ two proposals. 31 

A. The Renewables Suppliers’ primary proposal is that the Commission direct that (i) 32 

Renewable Energy Credit (“REC”) purchases under the LTPPAs be curtailed to the 33 

extent necessary to satisfy renewable portfolio standard (“RPS”) price caps based on the 34 

imputed REC prices, and (ii) the utilities be directed to continue to settle the contracted 35 

energy associated with the curtailed RECs based on the applicable energy pricing in the 36 

Illinois Power Authority’s (“IPA”) 2010 forward energy price curve less the current 37 

Day-Ahead Hourly Locational Marginal Price (“LMP”) in the applicable load zone. The 38 

difference between the Renewables Suppliers’ primary proposal and the curtailment 39 

approach currently in effect is the treatment under the LTPPAs of energy associated 40 

with curtailed RECs. 41 

The Renewables Suppliers’ alternate proposal is that the Commission direct the 42 

utilities to purchase curtailed RECs at the LTPPA contract price less the current Day-43 

Ahead Hourly LMPs. These purchases would be made using the utilities’ funds of 44 

alternative compliance payments (“ACP”) accumulated in respect of the utilities’ sales 45 

to their customers served on hourly pricing tariffs. 46 

   The Renewables Suppliers made these proposals to remedy a revenue shortfall 47 

that has occurred as a result of market shifts that have developed since the LTPPAs were 48 

signed as a result of Illinois state policies.  Contrary to what has been suggested by the 49 
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opposing witnesses, the Renewables Suppliers are not requesting that the terms of the 50 

LTPPAs be revised, but rather that the Commission adopt a change in the way 51 

curtailments of the LTPPAs are administered.  The current curtailment method 52 

unnecessarily reduces the energy revenues paid to the Renewables Suppliers, which not 53 

only adversely impacts them economically, but also has substantial consequences for 54 

Illinois’ ability to achieve established energy policy objectives related to the 55 

environment and renewable energy resources.   As I and other witnesses discuss in direct 56 

and rebuttal testimony, the Renewables Suppliers’ proposals will both provide more 57 

predictable and stable revenues for the Renewables Suppliers and preserve the State’s 58 

ability to meet its environmental goals.  In addition, these proposals maintain the retail 59 

price caps that were implemented to limit the rate impacts on the utilities’ retail 60 

customers of compliance with the State’s RPS requirements.   61 

Response to ICC Staff Witness Mr. Richard Zuraski 62 

Q. Please summarize the issues raised by Mr. Zuraski to which you are responding. 63 

A. Mr. Zuraski begins with a discussion of the costs to eligible retail customers that can be 64 

attributed to the Renewables Suppliers’ proposals.  He then describes the possibility that 65 

supplier revenues could rise or fall under the current curtailment methodology.  Mr. 66 

Zuraski then discusses the reasons he believes the Renewables Suppliers should have 67 

anticipated the level of curtailment that has occurred.  Later in his testimony, Mr. 68 

Zuraski makes the point that the Illinois RPS does not require that renewable resources 69 

procured by utilities or alternative retail electric suppliers (“ARES”) be produced within 70 

Illinois.  Finally, Mr. Zuraski argues that the Renewables Suppliers’ proposals are 71 

harmful to customers and fail to promote the public interest.      72 

Q. What is your high-level response to Mr. Zuraski’s testimony? 73 
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A. The facts that Mr. Zuraski cites and the issues he raises with respect to the Renewables 74 

Suppliers’ proposals do not support his position that the Renewables Suppliers’ 75 

proposals would harm utility customers and are inconsistent with the public interest.  In 76 

addition, Mr. Zuraski’s conclusions are premised on a presumption of correctness of the 77 

current curtailment methodology which I do not believe is warranted.  While the current 78 

method has been implemented for the 2013-2014 curtailments and, absent a different 79 

decision in this rehearing for the 2014-2015 curtailments, the current method has not 80 

previously been subjected to a detailed analysis and review compared to alternatives 81 

(such as the Renewables Suppliers’ primary proposal), as is being conducted in this 82 

rehearing proceeding.  83 

Q. Mr. Zuraski indicates that the Renewables Suppliers’ two proposals fail to meet the 84 

criterion of not harming utility customers.  (ICC Staff Ex. 1.0C, p. 3, lines 61-63, 85 

and pp. 19-20, lines 420-430.)  Do you agree with him? 86 

A. No.  Mr. Zuraski states that “to the extent the Renewables Suppliers’ proposals differ 87 

from the approved procedure, they require the utilities to incur additional costs equal to 88 

the revenue losses otherwise anticipated by the suppliers.”  AIC witness Mr. McCartney 89 

raises a similar concern, stating that “[the] first proposal would result in higher costs to 90 

eligible retail customers since they would be directly responsible for paying for what the 91 

Renewables Suppliers describe as a shortfall of revenues.”  (Ameren Ex. 1.0, p 4, lines 92 

71-73.)  Mr. Star raises a similar concern in his testimony as well.  (IPA Ex. 1.0R, lines 93 

170-176.)    First, the Renewables Suppliers’ primary proposal results in reduced costs 94 

to the utilities (as compared to the payments that would have been made in the absence 95 

of curtailments) and correspondingly reduced charges to their eligible retail customers, 96 

by the aggregate amount necessary to prevent the RPS price caps from being exceeded.   97 

Mr. Zuraski’s statement is correct solely when compared to the current system of 98 
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implementing curtailments. However, this is entirely due to the fact that the current 99 

curtailment method allows the utilities to reduce their payments to the LTPPA Suppliers 100 

by more than is necessary to prevent the RPS price caps from being exceeded, i.e., the 101 

energy settlements are curtailed.  In effect, the current curtailment method gives the 102 

utilities an additional “market out” benefit in the event of a curtailment when the price 103 

from the IPA’s 2010 forward price curve exceeds the current wholesale market price. 104 

Even in that context, as Mr. Zuraski observes, there are circumstances under which the 105 

Renewables Suppliers’ primary proposal could reduce the total costs to eligible retail 106 

customers.  That is, during periods when wholesale power prices exceed the electricity 107 

price in the IPA’s 2010 forward energy price curve, customers would benefit from the 108 

Renewable Suppliers’ primary proposal, even as compared to the current system of 109 

curtailments.   110 

  In any event, the bases on which the Commission has indicated that the 111 

Renewables Suppliers’ proposal should be evaluated is whether it harms utility 112 

customers and is in the public interest.  Neither Mr. Zuraski, nor Mr. McCartney, nor 113 

Mr. Star has demonstrated that the primary or secondary proposal either harms utility 114 

customers or is not in the public interest.  As I described in my direct testimony, the 115 

statutory RPS cap was designed specifically to limit the rate impact to eligible retail 116 

customers of compliance with the RPS requirements.  The analysis the Commission has 117 

conducted for each year is whether the rate impact of the purchases under the LTPPAs 118 

exceeds the rate cap; if this is not the case, the purchases are approved.  If the rate cap is 119 

exceeded, the purchases are curtailed.  The appropriate “no harm to customers” test, 120 

therefore, is whether either of the Renewables Suppliers’ proposals would violate the 121 

RPS rate cap.   122 
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Q. Has Mr. Zuraski contested the appropriateness of the “no-harm” test that you just 123 

described? 124 

A. He has not. 125 

Q. Would either Renewables Suppliers proposal lead to charges to eligible retail 126 

customers that exceed the RPS rate cap?  127 

A. No.  Under the primary proposal, to the degree that any curtailment becomes necessary, 128 

the purchase of RECs would be curtailed to ensure the RPS price cap is not exceeded.  129 

Renewables Suppliers would still be compensated for, and customers would pay for, the 130 

energy associated with the curtailed RECs, in the same manner as for energy not 131 

associated with curtailed RECs.  Under the secondary proposal, REC purchases under 132 

the LTPPAs would also be curtailed to the extent necessary to keep the RPS price caps 133 

from being exceeded, and the utilities would be directed to purchase curtailed RECs at 134 

the LTPPA contract price less the current Day-Ahead Hourly LMPs using the 135 

accumulated alternative compliance payments from the utilities’ sales to customers 136 

served on hourly pricing tariffs.  The RPS rate cap would not be exceeded under either 137 

proposal.  Thus, both of the Renewables Suppliers proposals are consistent with the no-138 

harm criterion. 139 

Q. Mr. Zuraski claims that you have not adequately demonstrated that the 140 

Renewables Suppliers’ proposals are consistent with the standards of just and 141 

reasonable and not unduly discriminatory rates that you cited in your direct 142 

testimony. (ICC Staff Ex. 1.0 C, lines 420-429.)  Are the proposals made by the 143 

Renewables Suppliers consistent with these standards?  144 

A. Yes.  The issue raised by the Commission, i.e., whether the Renewables Suppliers’ 145 

proposals harm utility customers, is an appropriate test to address the just and reasonable 146 

rate question.  Since the Renewables Suppliers’ proposals do not require utility 147 
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customers to pay amounts for RECs that exceed the statutory RPS price caps, there is no 148 

harm to retail customers.  The “no-harm” test is not an application of a new label to the 149 

just and reasonable standard, as Mr. Zuraski claims on lines 420-422 of his testimony.    150 

The point I emphasized, and that Mr. Zuraski has not contested, is that the appropriate 151 

standard by which to evaluate whether the purchase of renewable resources harms utility 152 

customers is the statutory RPS rate cap.  The Renewables Suppliers’ proposals would 153 

provide for the statutory RPS rate cap that bounds purchases under the LTPPAs to 154 

continue to be met, thereby resulting in just and reasonable rates. If Mr. Zuraski’s point 155 

is that any increase above costs that would have been paid either without the LTPPAs 156 

having been signed, or with the LTPPAs being curtailed under the current methodology, 157 

is unjust and unreasonable, then his complaint is not with the Renewable Suppliers’ 158 

proposals, but with the rate cap for RPS compliance.   159 

  With regard to the “not unduly discriminatory” standard, the Renewable 160 

Suppliers’ primary proposal spreads the costs of the LTPPAs fairly over all of the 161 

utility’s sales customers, which does not create any discrimination issues.  The 162 

alternative proposal uses an external funding mechanism, i.e., the ACP funds, to address 163 

the revenue shortfall, which raises no apparent issues of undue discrimination, nor which 164 

any opposing witness has criticized on that ground.   165 

Q. Mr. Zuraski states that he does not expect wholesale power prices to exceed the 166 

IPA’s 2010 forward energy price in the coming year.  (ICC Staff Ex. 1.0 C, lines 167 

176-180.)  What is Mr. Zuraski suggesting about the effect this will have on 168 

customers? 169 

A. Mr. Zuraski cites the current gap between the 2010 IPA forward energy price curve and 170 

current wholesale power prices as evidence that customers would be likely to pay higher 171 

costs if the Renewables Suppliers’ primary proposal is adopted.  I interpret this as 172 
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suggesting that this is an indication of harm to retail customers.  However, Mr. Zuraski 173 

also observes that “while the average ComEd Zone Day-Ahead LMP between June 1, 174 

2013 and January 21, 2014 was $33.93, between January 21, 2014 and March 10, 2014, 175 

it was $74.38.” (ICC Staff Ex. 1.0 C, lines 154-156.) Similarly, he states that “while the 176 

average Ameren Illinois zone Day-Ahead LMP between June 1, 2013 and January 21, 177 

2014 was $30.79, between January 21, 2014 and March 10, 2014, it was $59.24.” (ICC 178 

Staff Ex. 1.0 C, lines 165-167.)  The figures Mr. Zuraski quotes demonstrate the 179 

volatility of power prices and the potential for customers to realize substantial benefits 180 

from a fixed-price, renewable power supply as embodied in the LTPPAs.   181 

Q. What do the figures Mr. Zuraski quotes indicate about the Renewables Suppliers’ 182 

primary proposal?  183 

A. The important conclusion to draw from Mr. Zuraski’s discussion is that the Renewables 184 

Suppliers’ primary proposal is fundamentally fair to utility customers in market 185 

conditions where prices are higher than expected or lower than expected.  As Mr. 186 

Zuraski illustrates, market prices have been, and could in the future be, higher than the 187 

price in the IPA’s 2010 forward energy price curve, which is the imputed energy price in 188 

the LTPPAs.  This point is also illustrated in the testimony of Mr. Star, who notes that 189 

retail customers benefited from the hedge value of the LTPPAs as recently as January 190 

and February of 2014. (IPA Ex. 1.0 R, lines 205-212.) 191 

Administering curtailments as proposed in the Renewable Suppliers’ primary 192 

proposal would simply allow LTPPA Suppliers to continue to sell the contracted energy 193 

at the price used by the IPA and the Commission in determining to award the LTPPAs, 194 

while insulating retail customers from harm by keeping the statutory RPS rate caps from 195 

being exceeded. 196 
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Q. Mr. Zuraski states that the Renewables Suppliers should have known that 197 

conditions existed for a high level of retail switching away from default utility 198 

service, which could lead to significant curtailment of purchases under the 199 

LTPPAs. (ICC Staff Ex. 1.0C, lines 106-124.)  Do you agree with his assessment? 200 

A. No.  He fails to take into account that, as Mr. Gordon described in his direct testimony, 201 

the IPA went to great effort to structure the LTPPA procurement event at a level to 202 

prevent curtailments from occurring due to customer switching.  First, the IPA limited 203 

the total annual volume of renewables it planned to procure to a quantity that 204 

represented only 3.2% of ComEd’s forecasted energy requirements to serve eligible 205 

retail customers.  Second, the IPA imposed a budget cap for the LTPPA procurement at 206 

30% of the estimated 2012-2013 Renewable Resource Budget.  Presumably, this 207 

estimate was made based on the IPA’s best expectation of demand from ComEd’s 208 

eligible retail customers using the information available to the IPA at the time (which, 209 

presumably, was at least as good as the information available to the LTPPA bidders).  210 

These measures resulted in a conservative strategy for the LTPPA procurement process.  211 

I note again that in structuring the LTPPA procurement, the IPA had the advice and 212 

support of experienced and knowledgeable consultants as the Procurement 213 

Administrators.  The Renewables Suppliers cannot reasonably be expected to be more 214 

prescient than the IPA in terms of expectations for demand shifts resulting from 215 

municipal aggregation programs and the other factors Mr. Zuraski cites on pages 5-6 of 216 

his testimony.   Stated in a different way, it was reasonable for an LTPPA bidder to rely 217 

on the actions taken by the IPA in structuring the size of the procurement and the dollar 218 

amount to be procured as being sufficient to mitigate the risk of curtailment due to 219 

customer switching. 220 
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Q. Mr. Zuraski states that the Renewables Suppliers “should have known that the 221 

State had recently enacted a municipal aggregation law (P.A. 96-0176, effective 222 

1/1/2010) that made it easy for ARES to compete for and obtain large quantities of 223 

residential customers.” (ICC Staff Ex. 1.0, lines 116-118.)  Does the existence of a 224 

municipal aggregation statute necessarily imply large scale transitions away from 225 

bundled utility service? 226 

A. No, it does not. There are a number of states that have laws that enable municipal 227 

aggregation, but that have not experienced aggregation that remotely resembles that 228 

observed in Illinois.  For example: 229 

 California’s energy deregulation legislation was passed in 19961 and the state’s 230 

market was opened to full retail competition in March 1998.2  To date, there are 231 

only four communities served through municipal aggregation programs.3  232 

 Massachusetts’s energy deregulation legislation was passed in 1997.4  While the 233 

Cape Light Compact, an organization formed to purchase power on behalf of all 234 

customers within a municipality on Cape Cod or Martha’s Vineyard, was formed 235 

the same year, additional municipal aggregation petitions did not begin in earnest 236 

until 2011.  Approximately 25 other Massachusetts towns have initiated 237 

aggregations, but many of these have not yet selected suppliers, even as of today, 238 

                                                 
1  U.S. Energy Information Administration.  

http://www.eia.gov/electricity/policies/legislation/california/assemblybill.html   
2  Littlechild, Stephen.  Municipal Aggregation and Retail Competition in the Ohio Energy 

Sector.  August 2007. 
3  California Public Utilities Commission. 

http://www.cpuc.ca.gov/PUC/energy/Retail+Electric+Markets+and+Finance/070430_ccagg
regation.htm 

4  The Commonwealth of Massachusetts Laws. 
https://malegislature.gov/Laws/SessionLaws/Acts/1997/Chapter164 
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and the volumes sold under these programs are only a small portion of the state’s 239 

electric load.5 240 

 New Jersey’s energy deregulation legislation passed in 1999.6  The State’s first 241 

municipal aggregation programs, which affect only four communities, did not 242 

become effective until 2013.7  243 

Considered collectively, municipal aggregation in other states has achieved limited 244 

success.   245 

Q. Do other witnesses share Mr. Zuraski’s view that the Renewables Suppliers should 246 

have anticipated significant levels of transition from bundled utility service to 247 

alternative retail suppliers? 248 

A. Yes, this issue is also discussed by Mr. Star and Mr. Zahakaylo.  Mr. Zahakaylo 249 

suggests that Ohio’s experience should have indicated to the Renewables Suppliers the 250 

degree to which municipal aggregation would take hold in Illinois. (ComEd Ex. 1.0, 251 

lines 186-193, footnotes 10 & 11.)   252 

Q. Is Mr. Zahakaylo’s comparison appropriate? 253 

A. No, it isn’t.  The Renewable Suppliers should not be expected to have anticipated the 254 

rate of migration likely to take place in Illinois based on what had occurred in a different 255 

state with different regulatory policies and different laws.  This is particularly true in 256 

light of the array of experiences of other states described above.  257 

                                                 
5  The Commonwealth of Massachusetts. Energy and Environmental Affairs. 

http://www.mass.gov/eea/grants-and-tech-assistance/guidance-technical-
assistance/agencies-and-divisions/doer/electric-customer-migration-data.html and 
http://www.mass.gov/eea/energy-utilities-clean-tech/electric-power/electric-market-
info/municipal-aggregation.html 

6  The Electric Discount and Energy Competition Act ("EDECA") N.J.S.A. 48:3-49. 
7  Local Energy Aggregation Network.  http://www.leanenergyus.org/cca-by-state/new-jersey/ 
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  Furthermore, retail competition in Ohio experienced significant challenges 258 

between its commencement in 2001 and the time the Illinois renewable LTPPAs were 259 

executed.  After the close of a five year transition period, the Ohio Commission 260 

observed that the competitive market had not developed sufficiently.  In an effort to 261 

protect consumers, the Public Utilities Commission of Ohio worked with utilities to 262 

institute Rate Stabilization Plans covering the period from 2006-2008.  These plans were 263 

meant to ensure a more fluid transition to a competitive retail electric market.  In April 264 

2007, the Ohio Consumers’ Counsel stated that “due to a combination of factors, 265 

aggregation—which was the jewel of deregulation—[has] dissipated.”8  In an indication 266 

of turmoil that had developed in Ohio, Governor Ted Strickland stated in a May 2007 267 

speech to the Toledo Regional Chamber of Commerce that “electricity deregulation has 268 

had a more than checkered past and maintains an uncertain future. Competitive markets 269 

simply have not developed.  And lower electric rates were probably not a realistic 270 

expectation.”9   271 

  Market participants in Illinois would not have wanted to emulate Ohio’s 272 

experience.   273 

Q. Does Mr. Zahakaylo’s testimony correctly cite the rate of transition in Ohio that is 274 

attributable to municipal aggregation? 275 

A. No, it does not.  Mr. Zahakaylo states that “Ohio has allowed for municipal aggregation 276 

since 2001, and, by the time the LTPPAs were signed, several utilities in Ohio had 277 

experienced customer switching levels similar to or even higher than current switching 278 

                                                 
8  Migden-Ostrander, Janine L.  “Biennial Report of the State of Electric Restructuring.”  

Consumers’ Counsel, revised April 2, 2007. 
9  Littlechild, Stephen.  Excerpt appearing in “Community Choice: Lessons Learned & Best 

Practices.”  Local Power, Inc., August 15, 2009. 

 “Governor Answers Skepticism with 'Common-Sense' Energy Compact” 
http://associationsites.com/article_Display_one2.cfm?RecordID=1224&usr=OPGA  
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levels in Illinois.” (ComEd Ex. 1.0, lines 190-193.)  However, the figures Mr. Zahakaylo 279 

quotes represent aggregate customer switching in Ohio (over a 10-year period), 280 

regardless of the whether it took place as a result of municipal aggregation or for another 281 

reason entirely.  As a result, his description of switching in Ohio does not fairly 282 

represent a pattern that is attributable to municipal aggregation.    283 

Q. What do you conclude about the applicability of Ohio’s experience to that of 284 

Illinois? 285 

A. The policies promoting transition from default utility service to competitive suppliers in 286 

the two states are not directly comparable. Ohio and Illinois have distinctly different 287 

regulatory environments, laws, and other key distinguishing economic features.  For 288 

example, Ohio’s 1999 Senate Bill 3, which introduced restructuring and retail electric 289 

competition, contained a requirement that utilities design “shopping incentive” plans 290 

that would ensure that a minimum of twenty percent of the load of each customer class 291 

would transition to an alternative generation supplier by the end of 2003, three years 292 

after the introduction of competition.10  This requirement naturally led to a high rate of 293 

switching in Ohio.  I am unaware of similar provisions in Illinois law. 294 

Further, I return to the point that, regardless of the comparability of the Ohio 295 

experience and the extent to which it could have been a predictor of switching in Illinois, 296 

it was reasonable for the LTPPA bidders to have relied on the precautions taken by the 297 

IPA to minimize or avoid the risks of curtailments due to customer switching.    298 

Q. You mentioned that the IPA witness, Mr. Star, also discussed whether or not the 299 

Renewables Suppliers could have predicted the effect municipal aggregation would 300 

have on the LTPPAs.  What were Mr. Star’s impressions? 301 

                                                 
10  Ohio Administrative Code: 4901:1-20-03.  http://codes.ohio.gov/oac/4901:1-20-03  
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A. Mr. Star stated that he was sympathetic to the Renewables Suppliers’ perspective on this 302 

issue.  In fact, he stated that “except for systems like in Texas (where I understand that 303 

all default customers were switched to the utility’s retail affiliate and bundled service 304 

ceased to exist), my understanding is that the load shift in Illinois occurred faster and 305 

with greater magnitude than any other state.”  (IPA Ex. 1.0R, lines 227-230.) 306 

  Mr. Star’s perspective is shared by other organizations, such as The Peregrine 307 

Energy Group, a firm focusing on energy management.  Peregrine refers to the rate of 308 

aggregation in Illinois as “the fastest rate of adoption” of the states it evaluated.11  309 

Similarly, Local Energy Aggregation Network (“LEAN”) Energy US, a non-profit 310 

membership organization that promotes municipal aggregation, also notes that Illinois is 311 

the fastest growing municipal aggregation state in the nation.12 312 

Q. What do you conclude with respect to the arguments of the Staff, ComEd, and IPA 313 

witnesses that the Renewables Suppliers should have expected curtailments due to 314 

customer switching from municipal aggregation and other factors?  315 

A. I disagree in principle that the Renewables Suppliers could have or should have 316 

predicted the level of switching and thus of curtailments that they have experienced 317 

under the LTPPAs.  However, the accuracy or inaccuracy of foresight with respect to 318 

switching and curtailment does not suggest that either proposal the Renewables 319 

Suppliers have put forward would harm utility customers or not be in the public interest. 320 

The Renewable Suppliers’ proposals preserve the RPS rate caps to ensure that the cost 321 

of procuring renewable resources is within the bounds established as reasonable by 322 

statute (as implemented through the computational method adopted by the IPA and the 323 

Commission).  The proposals also preserve the energy price forecast developed and used 324 

                                                 
11  The Peregrine Energy Group.  http://www.peregrinegroup.com/solutions/cities-

towns/community-choice-municipal-aggregation  
12  LEAN Energy US.  http://www.leanenergyus.org/cca-by-state/illinois/ 



Renewables Suppliers Exhibit 5.2 
Page 15 of 25 

 
by the IPA and its Procurement Administrator in assessing the reasonableness of the 325 

prices bid on the LTPPAs.  In addition, as discussed in my direct testimony and later in 326 

this rebuttal testimony, the Renewable Suppliers’ proposals also avoid the consequences 327 

that the current curtailment methodology has in discouraging the development of new 328 

renewable energy projects in Illinois and to serve the Illinois market.   329 

Q. Mr. Zuraski observes that neither the RPS for utilities nor the RPS for ARES 330 

requires that the renewable energy resources procured to satisfy the RPS be 331 

generated by facilities located in Illinois. (ICC Staff Ex. 1.0C, lines 275-281.)  Does 332 

this fact support his apparent conclusion that there is no public interest benefit in 333 

development of renewable generation in Illinois? 334 

A. No, it does not.  Mr. Zuraski ignores the benefits of in-state economic development that 335 

I discussed in my direct testimony.  There are a number of benefits to the public interest 336 

of in-state development of renewable generation.  While it is factually correct that 337 

Illinois’ RPS permits renewable resources to be procured by utilities from sources in 338 

adjoining states and by ARES from sources located within PJM or MISO, support for in-339 

state development of renewable resources is a policy choice that is reasonable for a 340 

number of reasons.  As I described in detail in my direct testimony, Illinois competes to 341 

be the location for renewable resources generation for environmental and economic 342 

development purposes.  Mr. Zuraski states  that I have not explained how the 343 

development of in-state renewable resources is consistent with the state’s environmental 344 

protection objectives. (ICC Staff Ex. 1.0C, p. 23.) While I thought this was clear, 345 

renewable resources typically do not have the air quality, water quality or toxicity issues 346 

that fossil resources have, thereby providing environmental benefits to the states in 347 

which they are located.  I have also discussed a quantitative assessment concluding that 348 

renewable resources have greater employment benefits than do other industries, 349 
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including traditional energy infrastructure such as the development of fossil fuel 350 

stations.13 (Renewables Suppliers Ex. 5.0, p. 20.) Employment benefits of the 351 

development of renewable generation come from construction, manufacture of 352 

components and equipment, and operations and maintenance, all of which affect 353 

industries and occupations important to the Illinois economy.  Development of 354 

renewable generation facilities also have strong, positive effects on rural communities as 355 

a result of employment, incremental tax revenues, and industrial and municipal 356 

revitalization.   357 

In contrast, if development of renewable resources in Illinois is discouraged as a 358 

result of the continuation of the current curtailment methodology, Illinois will not realize 359 

the benefits of this economic development activity, and those benefits may instead be 360 

enjoyed by other states.  In fact, two Renewables Suppliers witnesses, Mr. Whitlock and 361 

Mr. DiDonato, have testified that their companies have ceased the pursuit of new project 362 

development in Illinois.   363 

Q. Will the current curtailment methodology adversely affect procurement of even 364 

out-of-state renewable resources to meet Illinois requirements? 365 

A. Yes, it will.  If the current curtailment approach is maintained, then regardless of where 366 

renewable generation facilities are located, renewables developers and owners are likely 367 

to view sales of renewable energy to Illinois’ energy providers as unduly risky.  368 

Developers and owners would be much less likely to contract with Illinois utilities if 369 

they perceive a reasonable likelihood that policy changes will be allowed to have a 370 

                                                 
13 M. Wei, S. Patadia and D. Kammen, Putting renewables and energy efficiency to work: How 
many jobs can the clean energy industry generate in the US?, Energy Policy 38 (2010) 919-931.  
In preparing my rebuttal testimony, I noticed that a footnote cite for this study, which was 
discussed on page 20 of my direct testimony, was omitted.  However, the study was provided to 
the active parties in the Renewables Suppliers’ response to a ComEd data request (ComEd All 
1-04 Attachment Reed-9) and was referred to by Mr. Zuraski in his prepared testimony.  
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material, adverse effect on existing contracts.  This risk aversion to selling into the 371 

Illinois renewables market will raise prices for renewable supplies, and will increase the 372 

cost to consumers of meeting the state’s renewable energy targets.  This result is clearly 373 

harmful to electric consumers, and contrary to the public interest. 374 

Q. Are there likely to be any additional indirect effects on suppliers of renewable 375 

resources if the current curtailment approach remains in effect? 376 

A. Yes.  Continuation of the current curtailment method will have an effect on financial 377 

markets and providers of capital that are crucial to obtaining the financing support 378 

necessary to construct the resources with which Illinois utilities will need to contract.  379 

Whether located in Illinois or a neighboring state, renewable resources will become 380 

more expensive as a result of higher financing costs associated with the risk of policy 381 

challenges that will affect contract counterparties working with Illinois utilities.  Debt 382 

capital will be riskier and, as a consequence, more costly to developers because of the 383 

risk of adverse policy implementations changing reasonable expectations.  Developers 384 

can also be expected to require higher equity returns for projects serving the Illinois 385 

market.  As a consequence, energy costs and the cost of compliance with environmental 386 

objectives would be expected to rise for Illinois’ retail energy consumers.  Renewables 387 

Suppliers witness Mr. Thumma discussed these impacts in his direct testimony. 388 

Q. Do you agree with Mr. Zuraski’s characterization of your testimony that you are 389 

arguing that the Commission must assure companies it is profitable to enter into 390 

long-term contracts with Illinois utilities and that long-term renewables contracts 391 

must be made profitable at any costs? (ICC Staff Ex. 1.0C,lines 461-466.) 392 

A. No, I do not.  My view is that prospective suppliers need to have reasonable 393 

expectations of revenue certainty in the long-term contracts they enter into, or they will 394 

not enter into contracts or develop projects to serve Illinois (or will do so only at much 395 
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higher prices); and that the current method of curtailment, which deprives the LTPPA 396 

Suppliers of more revenue than is necessary to comply with the RPS rate caps, creates 397 

precisely these types of uncertainties. 398 

Q. Have other witnesses made comments regarding the effect continuing the current 399 

curtailment methodology could have on renewables in Illinois? 400 

A. Yes.  Mr. Zahakaylo stated that he does not believe the current curtailment methodology 401 

would “have a chilling effect on future participation by suppliers.” (ComEd Ex. 1.0, 402 

lines 291-293.)  My responses to Mr. Zuraski, above, are also applicable to Mr. 403 

Zahakaylo. 404 

Q. Do any of the other witnesses comment on your assessment of the benefits of in-405 

state development of renewable resources? 406 

A. Yes.  The IPA witness, Mr. Star, comments that if in-state renewable resource 407 

development is curtailed, Illinois will miss out on the associated economic benefits.  408 

“The IPA strongly believes in finding ways to develop cost-effective new resources—409 

including renewable resources— within Illinois’ borders, among other things, because of 410 

the economic development impacts.”  (IPA Ex. 1.0R, lines 292-294 and 307-310.)  Mr. 411 

Star also states that “new development of renewable resources in Illinois helps meet 412 

several important goals including, increasing diversity in the supply portfolio, and 413 

reducing emissions from fossil fuels generation necessary to meet our supply needs. The 414 

renewable portfolio standard—along with programs to incentivize energy efficiency, 415 

demand response, and energy storage—is a significant part of how Illinois reaches these 416 

goals.” (IPA Ex. 1.0R, lines 356-361.) 417 

In addition, in recognizing that the existing administration of the LTPPAs may 418 

no longer be satisfactory, Mr. Star states that “should at a future point in time the 419 

Commission order another long-term purchase of renewable energy resources, the 420 
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provisions contained in the 2010 LTPPAs do not prevent the Commission or the IPA 421 

from considering different terms in new, future contracts.” (IPA Ex. 1.0R, lines 301-422 

304.) 423 

Response to AIC Witness Mr. Richard McCartney 424 

Q. Please summarize the points in Mr. McCartney’s testimony to which you are 425 

responding. 426 

A. Mr. McCartney states that the Renewables Suppliers’ primary proposal would add costs 427 

to eligible retail customers. (Ameren Ex. 1.0. page 4.) He then discusses the possibility 428 

that higher costs could drive more customers to ARES, causing a cycle of increasing 429 

costs on a dwindling number of customers. (Ameren Ex. 1.0. page 4.) Mr. McCartney 430 

also considers the Renewables Suppliers’ secondary proposal, and concludes that it 431 

would not result in higher costs to eligible retail customers, but does not take a position 432 

on whether or not it should be adopted.  (Ameren Ex. 1.0, page 6.) 433 

Q. How do you respond to Mr. McCartney’s concern that higher costs could drive 434 

more customers to ARES, causing even higher costs for the customers that remain? 435 

(Ameren Ex. 1.0. lines 76-82.) 436 

A. Mr. McCartney offers no empirical or objective evidence as to whether the price impact 437 

from the Renewables Suppliers’ primary proposal would cause this result in practice.  438 

To date, it appears that the price driver for customers to switch to ARES has been the 439 

higher priced legacy supply contracts that the utilities have been allowed to include in 440 

their charges to eligible retail customers.  Since the essence of this proposal is that it will 441 

not cause the RPS rate cap to be exceeded, I find it difficult to accept that this level of 442 

rate impact would lead to rates for utility sales service spiraling out of control.  With 443 

regard to the alternative proposal, Mr. McCartney agrees that rates would not increase as 444 

a result of that proposal, so his concerns do not apply with regard to that proposal.  445 
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Q. What are the conclusions Mr. McCartney has reached regarding the Renewables 446 

Suppliers secondary proposal? 447 

A. Mr. McCartney has concluded that the second proposal “would not result in higher costs 448 

to eligible retail customers.  In fact, it would not incrementally result in higher costs for 449 

any customers since funds previous collected from the Company’s hourly customers and 450 

funds from customers supplied by ARES (RERF) would be used. This is a point the 451 

Commission may wish to consider if it desires to address the shortfall of revenues 452 

claimed by the Renewable Suppliers.” (Ameren Ex. 1.0, lines 119-123.)  Mr. McCartney 453 

is correct in this assessment.  However, as Mr. McCartney correctly notes, decisions 454 

regarding the use of funds in the RERF are made at the discretion of the IPA and are not 455 

subject to direction by the Commission. 456 

Response to ComEd Witness Mr. David Zahakaylo 457 

Q. Please summarize the issues you are responding to in Mr. Zahakaylo’s testimony 458 

that you have not already addressed. 459 

A. Mr. Zahakaylo restricts his testimony to the Renewables Suppliers’ primary proposal.  460 

He first suggests that the Renewables Suppliers primary proposal would allow the 461 

Suppliers to “walk away” from a contract. (ComEd Ex. 1.0, page 10 and line 180.) He 462 

then presents reasons he believes approval of the primary proposal would have negative 463 

consequences for future procurement processes, and for the performance of an economy 464 

as a whole. (ComEd Ex. 1.0, pages 12-16.) 465 

Q. At a high level, what is your response to the issues Mr. Zahakaylo introduces in his 466 

testimony? 467 

A. The Renewables Suppliers are not proposing to change the terms of the existing 468 

LTPPAs, but rather are proposing that the Commission adopt a different method of 469 

administering curtailments under the terms of the agreements.    As a result, the concerns 470 
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Mr. Zahakaylo has raised concerning the impacts of the Renewables Suppliers’ primary 471 

proposal on the public interest are unsubstantiated.  The Renewables Suppliers’ primary 472 

proposal does not represent a threat to the public interest.  On the contrary, the 473 

Renewables Suppliers’ primary proposal represents a significant advance of the public 474 

interest over the current administration of the LTPPA’s curtailment provision. 475 

Q. Mr. Zahakaylo stated that approval of the Renewables Suppliers proposals would 476 

be tantamount to changing the terms of an existing contract. (ComEd Ex. 1.0 lines 477 

177-184.) Is that an accurate characterization of the Renewables Suppliers’ 478 

proposal? 479 

A. No.  As I stated in my previous answer, and as is described in the direct testimony of 480 

Renewables Suppliers witness Mr. Gordon, the Suppliers do not seek to change in the 481 

terms of the LTPPAs.  Rather, they have proposed a change in the method by which 482 

Commission administers the curtailments that would continue to adhere to the RPS rate 483 

caps but (as compared to the current curtailment methodology) would (i) provide a more 484 

predictable revenue stream for the LTPPA Suppliers, one consistent with the contracted 485 

revenues, (ii) restore an environment that encourages the development of renewable 486 

resources in and to serve Illinois, and (iii) preserve the ability to provide the economic 487 

benefits for Illinois of in-State development of renewable generation facilities. 488 

Q. Does the Renewables Suppliers’ primary proposal preserve the benefit of the 489 

“regulatory out” provision of the LTPPAs for the utilities? 490 

A. Yes, under the Renewables Suppliers’ primary proposal, it continues to be the case that 491 

the utilities are not required to make payments to the LTPPA Suppliers under the 492 

LTPPAs for costs that the utilities cannot recover through their tariffs.  Specifically, the 493 

utilities would not be required to pay the suppliers under the LTPPAs for curtailed 494 

RECs. 495 
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Q. Mr. Zahakaylo states that the Renewables Suppliers’ primary proposal would 496 

“have wide-reaching effects on all types of suppliers – renewable and otherwise– 497 

involved in the procurement process in Illinois.” (ComEd Ex. 1.0 lines 221-249.)  498 

Do you agree that approval of the Renewables Suppliers primary proposal would 499 

have this effect? 500 

A. I do not agree with this characterization.  Approving the Renewables Suppliers’ primary 501 

proposal would not adversely affect any suppliers currently operating under an Illinois 502 

supply contract nor would it adversely impact prospective or future suppliers.  As I have 503 

discussed in detail, approval of the primary proposal would have a positive effect on 504 

renewable developers interested in pursuing new projects and long-term agreements in 505 

future procurement proceedings, but who are concerned about the likelihood that this 506 

issue could arise again if not properly addressed.   507 

Q. Have other witnesses raised a concern regarding the impacts of a revision of 508 

contract terms?  509 

A. Yes, Mr. Star has stated that static contract terms are a pillar of the IPA’s procurement 510 

process, and that such terms result in a fair and transparent approach to meeting the 511 

goals in the agency’s charter. (IPA Ex. 1.0R lines 151-168.) 512 

Q. Would you agree with Mr. Star’s description of the importance of consistency in 513 

contract terms? 514 

A. I do agree with Mr. Star, but I have no concern that this aspect of the public interest is 515 

challenged in any way by either of the Renewables Supplier’s proposals.  As I have 516 

emphasized, the Suppliers are simply seeking a change in the way curtailments under the 517 

contracts are administered, but one that preserves the fundamental requirement that 518 

utility customers cannot be charged prices for RECs that exceed the RPS price caps. 519 
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Q. Mr. Zahakaylo states that approval of the Renewables Suppliers proposals would 520 

be fundamentally unfair to the participants in the 2010 renewable resource 521 

procurement that were not selected. (ComEd Ex. 1.0 lines 268-280.)  Do you agree? 522 

A. I do not agree.  It is my understanding that those qualified bidders that were not selected 523 

in the original procurement process were not selected solely on the basis of price.  There 524 

is no evidence to suggest that the bidders that were not selected had different 525 

expectations than the Renewables Suppliers and would have signed contracts with the 526 

expectation that there would be extensive customer switching due to municipal 527 

aggregation and other factors resulting in extensive curtailments that were going to be 528 

highly adverse to the economics of the LTPPAs.  If the Commission wishes to consider 529 

this possibility, even in the absence of any evidence as to what the losing bidders 530 

factored into their bids, I believe that the Commission should also consider the public 531 

interest benefits of the Renewable Suppliers’ proposals in terms of honoring the good 532 

faith commitments to long term contracts that the suppliers made, based on the best 533 

information available to the suppliers and the IPA, and the benefit to future procurement 534 

processes resulting from a broad market perspective that the State stands behind its 535 

existing long-term commitments, even when unforeseeable circumstances arise.   536 

Response to IPA Witness Mr. Anthony Star 537 

Q. Please summarize the issues in Mr. Star’s testimony that have not been addressed 538 

already, and to which you will respond. 539 

A. In addition to the points that have already been addressed above, I will discuss Mr. 540 

Star’s concerns regarding the Renewables Suppliers’ risk management efforts during the 541 

2010 LTPPA procurement process.  542 
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Q. Mr. Star has indicated that the Renewables Suppliers did not take steps to 543 

adequately manage the risks associated with the LTPPA contracts. (IPA Ex. 1.0R 544 

lines 176-178.)  Do you agree with Mr. Star on this matter? 545 

A. I disagree with Mr. Star on this point, which is related to the prior points I discussed 546 

regarding Mr. Zuraski’s views that the Renewables Suppliers failed to properly consider 547 

and protect themselves against the possibility that municipal aggregation could lead to 548 

high levels of curtailment. This is not an issue of risk management, and in fact, much of 549 

the risk that materialized could not have been mitigated as a result of the nature of the 550 

procurement process.  The Renewables Suppliers do not object to the concept of 551 

curtailment, nor to the reduction in REC revenues they have experienced under the 552 

LTPPAs in order to ensure that the RPS rate caps are maintained.  Rather, the Suppliers 553 

are proposing a method of addressing a loss of energy revenue resulting from the fact 554 

that current energy prices have turned out to be lower than those embedded in the 555 

LTPPAs based on the IPA’s 2010 forward energy price curve, which was not made 556 

available to bidders during the procurement process.  First, without access to the 2010 557 

forward energy price curve at the time bids were submitted, the bidders could not know 558 

how much to hedge to mitigate their risk.  Absent an alternative, reliance on the 559 

accuracy of the 2010 forward energy price curve developed by the IPA and its expert 560 

Procurement Administrator was a reasonable component of a bidding strategy. Second, 561 

the need to hedge would only have been known if the level of load switching from 562 

municipal aggregation was knowable, and that certainly was not the case.  Therefore, the 563 

type of risk management Mr. Star discusses would not have been possible, and his 564 

assertions that the Renewables Suppliers should have taken appropriate steps to protect 565 

themselves are simply hindsight.  In reality, the only strategies available to avoid the 566 

risks that have manifested would have been to (1) refrain from participating (thereby 567 
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reducing the number of competitive bidders), or (2) bid significantly higher prices, either 568 

of which would have been detrimental to the competitive procurement process and 569 

ultimately to the interests of utility customers. 570 

Q. Does this conclude your prepared rebuttal testimony? 571 

A. Yes. 572 


