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Q. Please state your name, present position and business address. 1 

A. My name is Craig A. Gordon.  I am Vice President of Sales and Marketing at Invenergy 2 

LLC (“Invenergy”).  My business address is One South Wacker Drive, Chicago, Illinois. 3 

Q. Have you previously submitted testimony in this rehearing proceeding? 4 

A. Yes, I previously submitted direct testimony on rehearing, identified as Renewables 5 

Suppliers’ Exhibit 1.0, and an accompanying exhibit identified as Renewables Suppliers 6 

Exhibit 1.1. 7 

Q. What is the subject matter of your rebuttal testimony? 8 

A. I am responding to a number of points in the direct testimonies on rehearing of Richard 9 

Zuraski on behalf of the Commission Staff (“Staff”), Richard McCartney on behalf of 10 

Ameren Illinois Company (“AIC”), David Zahakaylo on behalf of Commonwealth 11 

Edison Company (“ComEd”), and Anthony Star on behalf of the Illinois Power Agency 12 

(“IPA”). 13 

Q. Mr. Zuraski states that the Renewables Suppliers’ proposals require the utilities to 14 

incur additional costs equal to the revenue losses otherwise anticipated by the 15 

suppliers (ICC Staff Ex. 1.0C at 3).  Do you agree with this characterization? 16 

A. No.  The Renewables Suppliers’ proposals do not require the utilities to incur any costs 17 

that they either (i) cannot recover through tariffed charges to customers, or (ii) have not 18 

already recovered, i.e., the collections of alternative compliance payments (“ACP”) in 19 

respect of sales to hourly pricing customers.  Additionally, neither of the Renewables 20 

Suppliers’ proposals results in customers being charged for curtailed renewable energy 21 

credits (“RECs”) nor being required to pay rates that exceed the statutory renewables 22 

portfolio standard (“RPS”) price caps, as calculated in accordance with the “Appendix 23 

K” methodology. 24 
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Q. Mr. Zuraski also asserts that the Renewables Suppliers’ primary proposal would 25 

require ratepayers to spend more than the RPS rate caps allow on renewable 26 

energy (ICC Staff Ex. 1.0C at 6 and 10-11).  Mr. McCartney makes a similar point 27 

(Ameren Ex. 1.0 at 4).   Do you agree with these descriptions of the proposal? 28 

A. No.  Under the Renewables Suppliers’ proposal, eligible retail customers get the full 29 

benefit of the RPS rate caps, as the Commission has calculated them.  The Renewables 30 

Suppliers’ primary proposal does not result in the Renewables Resources Budget 31 

(“RRB”) being exceeded and does not result in eligible retail customers being charged 32 

more than the RRB.  Further, eligible retail customers pay the same price for the energy 33 

associated with curtailed RECs as they do for energy associated with non-curtailed 34 

RECs under the contracts. 35 

Q. Is Mr. Zuraski correct that under the Renewables Suppliers’ proposals, the costs 36 

charged to customers in the event of a curtailment are the same as if there were no 37 

curtailment (ICC Staff Ex. 1.0C at 17-18)? 38 

A. No.  Under Renewables Suppliers’ primary proposal, the eligible retail customers are not 39 

charged for curtailed RECs, priced at the imputed REC price per Appendix B.  Under 40 

the Renewables Suppliers’ alternative proposal, no additional charges to eligible retail 41 

customers are involved. 42 

Q. Mr. Zuraski also indicates that the Commission has already concluded that the 43 

Renewables Suppliers’ proposal is inappropriate (ICC Staff Ex. 1.0C at 3-4). What 44 

is your response? 45 

A. His testimony appears to be based on the fact that in its December 2013 Order in the 46 

original proceedings in this docket, the Commission did not adopt the Renewables 47 

Suppliers’ proposal to adopt the different method of implementing curtailments under 48 

the LTPPA that the Renewables Suppliers proposed.  However, it is the Renewables 49 
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Suppliers’ understanding that the purpose of the rehearing proceeding is to enable the 50 

Commission to reconsider whether the Renewables Suppliers’ primary or alternative 51 

proposals should be adopted. 52 

Q. Mr. Zuraski observes that in some months since curtailments began in June 2013, 53 

the actual average monthly Day-Ahead Hourly Locational Marginal Prices 54 

(“LMP”) have been higher than the current year’s price in the Illinois Power 55 

Agency’s (“IPA”) 2010 projected Forward Energy Price Curve (“2010 FEC”), and 56 

that this situation may occur again in the future (ICC Exhibit 1.0C at 4 and 6-10).  57 

Mr. Star also observes that in some months to date, the actual monthly LMPs have 58 

exceeded the price from the 2010 FEC, and thus the energy hedge has benefited the 59 

eligible retail customers (IPA Ex. 1.0R at 10).  Is this information relevant to 60 

evaluating the Renewables Suppliers’ primary proposal? 61 

A. Yes.  The fact that the average monthly Day-Ahead LMPS have been higher than the 62 

price in the 2010 FEC in two recent months shows that the Renewables Suppliers’ 63 

primary proposal is balanced and equitable; in some months it will result in lower 64 

energy charges to eligible retail customers than the current market price. The price 65 

information cited by Mr. Zuraski and Mr. Star also shows the benefits of the energy 66 

price hedge embodied in the LTPPA pricing that I described in my direct testimony.  In 67 

those months in which the average monthly LMP exceeds the energy price in the 2010 68 

FEC, eligible retail customers will get the benefit of the price hedge.  In other words, 69 

this is not a one-sided proposal that results in eligible retail customers being charged 70 

additional costs every month. 71 

Q. Mr. Zuraski recommends that if the Commission approves the Renewables 72 

Suppliers’ primary proposal, any additional above-market price expenditures for 73 

energy should be paid for from ACP funds already collected from hourly pricing 74 
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customers (ICC Staff Exhibit 1.0C at 4 and 18).  What is your response to his 75 

proposed limitation on the Renewables Suppliers’ primary proposal? 76 

A. What Mr. Zuraski proposes is something different from the RS’ primary proposal.  One 77 

concern about the approach he suggests is whether it would reliably cover the lost 78 

energy revenue each year. For example, for the current year (June 1, 2013 – May 31, 79 

2014), the curtailment percentage under the ComEd LTPPAs is 18.6%, and ComEd is 80 

buying curtailed RECs at the “Appendix K” imputed REC prices, but ComEd did not 81 

have sufficient funds in its balance of ACPs accumulated through its sales to its hourly 82 

pricing customers to buy all the curtailed RECs.  The IPA has stepped in and is 83 

purchasing the balance of the curtailed RECs, also at the Appendix K imputed REC 84 

prices, using the Renewable Energy Resources Fund (“RERF”).  Clearly, if the 85 

accumulated hourly ACPs were also being used to pay for the lost energy revenues as 86 

well, ComEd would have insufficient hourly ACP funds to cover the curtailed RECs 87 

plus the lost revenues on the associated energy.     For the upcoming year (June 1, 2014 88 

– May 31, 2015), the ComEd LTPPA curtailment percentage indicated in the IPA Plan 89 

originally filed in this docket was 19.6%, so presumably for the upcoming year ComEd 90 

also would not have sufficient funds to cover both curtailed RECs and the lost revenues 91 

on the associated energy.  However, on March 28, 2014, ComEd filed its updated load 92 

forecast for the 2014-2015 year and indicated that the anticipated curtailment percentage 93 

for the ComEd LTPPAs is now only 6.8%, which is approximately 35% of the 94 

curtailment percentage originally indicated (and about 37% of the current year’s 95 

curtailment percentage).  With the lower indicated curtailment percentage for 2014-96 

2015, I am unable to estimate if ComEd would have sufficient hourly ACP funds to 97 

cover both the curtailed RECs and the lost revenues on the associated energy.  Other 98 

variables in this determination from year to year would be the ACP rate each year and 99 
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the volume of ComEd’s (and AIC’s) sales to their customers served on the hourly 100 

pricing tariffs, which would determine the hourly ACP funds accumulated by each 101 

utility each year.  As this discussion shows, the approach suggested by Mr. Zuraski 102 

would not provide a predictable, permanent solution to the issue the Renewables’ 103 

Suppliers’ primary proposal is attempting to address. 104 

Q. Mr. Zuraski also proposes that if the Renewables Suppliers’ alternative proposal is 105 

adopted, that any additional REC costs incurred by the utilities should be paid for 106 

solely from ACP funds already collected from the utility’s hourly customers (ICC 107 

Staff Ex. 1.0C at 4).  What is your response to his recommendation? 108 

A. This is not a change from the Renewables Suppliers’ alternative proposal, other than that 109 

we would anticipate that if the utilities’ accumulated hourly ACP funds were insufficient 110 

to purchase all the curtailed RECs at the pricing proposed in the alternative proposal, the 111 

IPA would continue to voluntarily purchase the remaining curtailed RECs using the 112 

RERF.  (We understand from Mr. Star’s testimony that if the alternative proposal were 113 

adopted, the IPA would use the RERF to purchase any curtailed RECs not purchased by 114 

the utility using hourly ACP funds, but purchasing the curtailed RECs at a price other 115 

than the imputed REC price calculated in accordance with Appendix K is currently an 116 

issue for the IPA.)  The same questions about year-to-year sufficiency of the utilities’ 117 

accumulated hourly ACP funds described in my previous answer would apply here. 118 

Q. Mr. Zuraski contends that at the time of entering into the LTPPAs, the Renewables 119 

Suppliers should have known that there was a significant risk of customers 120 

migrating away from the utilities to ARES due to municipal aggregation and other 121 

factors and that there was a risk of the RRB and the RPS rate caps being exceeded, 122 

resulting in curtailments, and that the Renewables Suppliers should have taken 123 

appropriate actions to protect themselves against these risks (ICC Staff Exhibit 1.0 124 
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at 5-6).  Mr. Zahakaylo and Mr. Star make similar assertions (ComEd Ex. 1.0 at 125 

10-12; IPA Ex. 1.0R at 8-9).  What is your response to these assertions? 126 

A. As explained in my direct testimony, the IPA took significant steps to limit the size and 127 

dollar amount of the procurement to avoid the risk of the RRB being exceeded and 128 

curtailments being required in future years.  These witnesses seem to be criticizing the 129 

Renewables Suppliers for relying on the actions taken by the IPA and its Procurement 130 

Administrator to mitigate the curtailment risk and for not having more foresight than the 131 

IPA and its Procurement Administrator.  Further, I note that even as late as January 132 

2011, only 0.03% of residential customers had switched away from ComEd. 133 

  Further, the Renewables Suppliers were aware of at least a theoretical risk of 134 

curtailments and therefore of the possibility, under the “regulatory out” provision of the 135 

LTPPAs, that some REC costs calculated in accordance with Appendix K could not be 136 

recovered via the LTPPA charges because the RPS price caps would be exceeded.  The 137 

Renewables Suppliers’ concern with the way in which the curtailments have been 138 

implemented is the loss of energy revenues due to the difference between the IPA’s 139 

2010 FEC and current LMPs.   In that regard, the bidders on the LTPPAs were not 140 

provided with the 2010 FEC and therefore did not have the opportunity to evaluate the 141 

likelihood that it was a reasonable forecast that would accurately track actual market 142 

prices. 143 

Q. Mr. Zuraski states that the Commission should not accept new contract terms that 144 

are not in the best interest of ratepayers (ICC Staff Ex. 1.0 at 12).  Mr. Zahakaylo 145 

argues that the Renewables Suppliers should not be allowed to renegotiate or 146 

change the terms of the contracts that were signed in 2010 (ComEd Ex. 1.0 at 9-10).  147 

Similarly, Mr. Star states that the Renewables Suppliers are seeking to reinterpret 148 

the contracts (IPA Ex. 1.0R at 8-9).  What is your response? 149 
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A. The Renewables Suppliers are not changing the terms of the LTPPAs, but rather are 150 

requesting that the Commission adopt a different method of implementing curtailments, 151 

which the Renewables Suppliers believe is allowed for under the LTPPAs.  The 152 

Renewables Suppliers’ addressed this point in our filings in the original proceedings in 153 

this case.  I note that Mr. Star states in his testimony that “the Commission decided to 154 

curtail the energy associated with curtailed RECs in ICC Docket No. 12-0544” (IPA Ex. 155 

1.0R at 7).  This is consistent with the Renewables Suppliers’ view that the manner in 156 

which curtailments are to be implemented to prevent the RPS price caps from being 157 

exceeded is a matter to be determined by the Commission, not dictated by the terms of 158 

the LTPPAs. 159 

Q. Mr. McCartney states that if the primary proposal is adopted, the Commission will 160 

need to adopt a methodology to implement it; he also observes that you proposed a 161 

methodology in your direct testimony on rehearing (Ameren Ex. 1.0 at 5-7).  Is the 162 

methodology you described for implementing the primary proposal acceptable to 163 

the Renewables Suppliers? 164 

A. Yes, it is.  I indicated in my direct testimony on rehearing that the Renewables Suppliers 165 

would be willing to consider other methodologies.  However, no other party has 166 

suggested a different methodology than the one I described in my direct testimony.  167 

Q. In addition to asserting that the Renewables Suppliers should have been aware of 168 

the risk of the RRB being exceeded, and curtailments being imposed, due to 169 

customer switching, Mr. Zahakaylo also contends that bidders were made fully 170 

aware of all contract terms and in particular that in the event of curtailments, both 171 

RECs and the associated energy would be curtailed (ComEd Ex. 1.0 at 6-9).  Based 172 

on your participation in the 2010 long term renewable resources procurement 173 

event, do you agree with his depiction? 174 
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A. The bidder conferences and workshops prior to the procurement event covered many 175 

different topics, as reflected in the meeting slides included in Mr. Zahakaylo’s exhibits, 176 

and I do not recall there being any discussion on the mechanics of how any curtailments 177 

would be implemented, other than that they would be implemented on a pro-rata basis 178 

across all contracts.  As I recall, the emphasis of the discussion at those conferences was 179 

on the major provisions that would be included in the agreements and the mechanics of 180 

bidding process, including the forms that bidders were required to submit and the fees 181 

that they would be required to pay, rather than about the detailed language that would be 182 

included in contract terms.  As I indicated earlier, Invenergy understood that there could 183 

be curtailments and that in such cases, payments under the LTPPAs would be reduced 184 

by the amount necessary to stay within the RRB and the RPS price caps.  Invenergy also 185 

understood that (as stated on a number of Mr. Zahakaylo’s exhibits) there would be a 186 

regulatory-out provision, meaning that suppliers would not get payments for costs that 187 

the Commission did not allow the utilities to recover through charges to their customers. 188 

  Additionally, both the presentation slides included in Mr. Zahakaylo’s exhibits 189 

(see ComEd Exhibits 1.03, 1.05 and 1.06) and the actual ComEd LTPPAs provide for 190 

separate methods for handling energy shortfalls and REC shortfalls.  The presentation 191 

slides also describe separate credit requirements for the REC and the energy portions of 192 

the contracts.  These are indications that RECs and the associated energy were not to be 193 

treated together for all purposes under the contracts.  194 

Q. Mr. Zahakaylo testifies that it is not fair that the additional costs under the 195 

Renewables Suppliers’ proposal should be paid for only by the utilities’ eligible 196 

retail customers; he states that instead, these costs should be recovered from all 197 

customers, in particular those customers who have switched from ComEd to ARES 198 

(ComEd Ex. 1.0 at 16).  What is your response to this testimony? 199 
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A. He is correct in principle that the underlying reason for the RRB being exceeded and 200 

curtailments being necessary is that customers whom the LTPPAs were entered into to 201 

serve have migrated to ARES, and that the obligations of the contracts do not follow 202 

these customers or move to their new suppliers.  It is the Renewables Suppliers’ 203 

understanding that the Commission does not have the authority to adopt the type of 204 

solution Mr. Zahakaylo suggests. 205 

Q. Mr. Star appears to agree that the LTPPAs incorporate an energy price hedge but 206 

he states that he is not sure that the LTPPAs would be the IPA’s choice for price 207 

hedging (IPA Ex. 1.0R at 9).  Do you have any comments on this part of his 208 

testimony?  209 

A. I agree that there could be more sophisticated hedging mechanisms; nevertheless, the 210 

LTPPAs do provide an energy price hedge. 211 

Q. Mr. Star states that the IPA supports the Renewables Suppliers’ alternative 212 

proposal, but only if (1) it is implemented only with the utilities’ hourly ACP funds, 213 

and (2) the ICC approves a methodology for implementing the proposal (IPA Ex. 214 

1.0R at 12-13).  What methodology would you propose for implementing the 215 

alternative proposal in accordance with Mr. Star’s position that it only be 216 

implemented using hourly ACP funds? 217 

A. Assuming a curtailment were declared for a year, the utility’s accumulated balance of 218 

hourly ACP funds at the start of the year (June 1) would be used to purchase curtailed 219 

RECs during the ensuing year.  At the start of the year, the utility’s accumulated balance 220 

of hourly ACP funds would be allocated pro rata to the LTPPA suppliers based on the 221 

Annual Contract Quantity (“ACQ”) of each supplier’s LTPPA(s) to the aggregate ACQ 222 

of all the utility’s LTPPAs.  Going forward into the year, each supplier’s allocated 223 

portion of the hourly ACP balance would be used to purchase the full amount of that 224 



Renewables Suppliers Exhibit 1.2 
Page 10 of 11 

supplier’s curtailed RECs in each month, until that supplier’s portion is exhausted.  If a 225 

supplier’s allocated portion of the hourly ACP funds is exhausted by the purchase of 226 

curtailed RECs from that supplier before the end of the year (May 31), that supplier can 227 

sell any remaining curtailed RECs for the remainder of the year to the IPA.  (Based on 228 

Mr. Star’s testimony, the IPA would continue to pay curtailed RECs at the Appendix K 229 

imputed REC price.)   230 

  In terms of the settlement mechanics of the utility’s purchase of curtailed RECs 231 

from a LTPPA supplier, the utility would simply settle with the supplier each month for 232 

the curtailed RECS purchased with hourly ACP funds on the basis of the same price data 233 

used to settle the non-curtailed part of the LTPPAs, i.e., the LTPPA Contract Price less 234 

the Day-Ahead Hourly LMPs in that month. 235 

Q. Mr. Star asks that the Renewables Suppliers respond as to whether the alternative 236 

proposal is still viable from their perspective if it is limited to being implemented 237 

using the utilities’ hourly ACP funds (IPA Ex. 1.0R at 13).  Please respond to his 238 

inquiry. 239 

A. My response to Mr. Star’s question is the same response that I gave earlier to Mr. 240 

Zuraski’s suggested alterations of the Renewables Suppliers’ primary and alternative 241 

proposals; specifically, that it would be questionable from year to year as to whether the 242 

utilities would have sufficient accumulated ACP funds to purchase all curtailed RECs at 243 

the pricing proposed in the alternative proposal. However, assuming that the IPA 244 

continues to purchase any curtailed RECs that the utilities did not have sufficient 245 

accumulated hourly ACP funds to purchase, with the IPA paying at least the Appendix 246 

K imputed REC price for the curtailed RECs it purchases, then the alternative proposal 247 

with Mr. Star’s proposed limitation would provide greater recovery of the revenues lost 248 
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due to curtailment than is occurring under the current method of implementing 249 

curtailments. 250 

Q. Does this conclude your prepared rebuttal testimony?  251 

A. Yes, it does. 252 


