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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
People of the State of Illinois   ) 
       ) 13-0501 
Complaint to Suspend Tariff Changes   ) 
submitted by Ameren Illinois and to   ) 
Investigate Ameren Illinois Rate MAPP   ) 
pursuant to Sections 9-201, 9-250 and   ) 
16-108.5 of the Public Utilities Act.   ) 
       ) (Cons) 
Ameren Illinois Company    ) 
  d/b/a Ameren Illinois    ) 
       ) 13-0517 
Revisions to its formula rate structure   ) 
and protocols.     ) 
 

REPLY BRIEF ON BIFURCATED ISSUES  
OF THE CITIZENS UTILITY BOARD 

 
Now comes the Citizens Utility Board (“CUB”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.800, and pursuant to the briefing schedule established by the Administrative Law Judges 

(“ALJs”), to herby file this Reply Brief on Bifurcated Issues in the above-captioned proceeding.   

 

I. INTRODUCTION 

  Ameren Illinois Company (“Ameren” or “the Company”) has been the source of 

extensive litigation as a result of its participation in the Energy Infrastructure Modernization Act 

(“EIMA”), 220 ILCS 5/16-108.5.  Solely with regard to formula rate-setting, Ameren has 

participated in four ICC dockets in the past year alone.  First, on April 19, 2013, Ameren filed its 

annual reconciliation update, Docket No. 13-0301.  Then, on May 30, 2013, Ameren filed 

amendments to its tariffs in response to legislative changes to the EIMA (PA 98-0015) in Docket 

No. 13-0385.  On August 19, Ameren filed yet another set of amended tariff sheets, Docket No. 

13-0517, purporting to make changes to the Company’s formula rate structure “to further 
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conform with Commonwealth Edison’s formula rate structure as well as make certain other 

housekeeping and structural changes.”  Ameren Correspondence of August 19, 2013.  On August 

30, the Illinois Attorney General filed a formal complaint requesting that the Commission 

investigate the tariff changes approved in Docket No. 13-0385, alleging that changes not 

authorized by PA 98-0015 were made in that docket.  That case was docketed as Docket No. 13-

0501.  Dockets 13-0501 and 13-0517 were consolidated, and resulted in the instant case.  This 

case was then bifurcated, resulting in two separate rounds of testimony and briefing, to address 

various EIMA-related concerns.   

 Despite the tremendous amount of litigation that’s taken place over the last year, Ameren 

suggests in its Initial Brief on Bifurcated issues that “it is unclear why Staff’s change is needed,” 

and “Staff does not identify a serious problem that needs fixing.”  Ameren Init. Br. on Bifurcated 

Issues at 1.  Ameren goes on to argue that “the system works perfectly fine under the status quo,” 

and suggests that any changes to the formula going forward can easily be addressed in a separate, 

9-201 proceeding.  Id. at 2.  Later, Ameren contends that Ms. Ebrey’s proposed definition would 

“produce more confusion, and increase the number of litigated issues in each case,” because it 

would allow more adjustments to be made in formula rate reconciliation proceedings.  Id. at 11.  

That argument fails to acknowledge that, under Ameren’s proposed definition, parties can still 

propose such adjustments – they just must be made in a 9-201 proceeding.  Ameren cannot 

seriously claim that it produces “more confusion” to litigate more issues in a single proceeding 

than it does to break out (and possibly further bifurcate) contested issues into multiple docketed 

proceedings. 

 Perhaps it is because Ameren has the luxury of recovering most (if not all) of its rate case 

expenses from its customers that Ameren is so flippant about the idea of multiple, extensive ICC 
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proceedings every year just to set its rates.  But the Commission, its Staff, and intervenors do not 

have that same luxury, nor should any party support unnecessary litigation.   

 Clarifying the meanings of “formula rate structure” and “formula rate template” by 

adopting the definitions proposed by Staff witness Ms. Ebrey would benefit all parties by 

reducing the number of litigated proceedings necessary to conduct meaningful review of 

Ameren’s formula rates.  Ms. Ebrey’s proposal that only changes to the “formula rate structure” 

(with “structure” defined as Schedules FR A-1 and FR A-1 REC) should require a 9-201 

proceeding while changes to the “formula rate template” (defined as all other rate schedules, 

appendices and workpapers that support FR A-1 and FR A-1 REC) can take place in an annual 

reconciliation proceeding is reasonable and appropriate.  It is balances the EIMA’s requirement 

that the formula rate structure and protocols may only be changed in a 9-201 proceeding with the 

need to make formula rate litigation more efficient. 

III. ARGUMENT 
 
 A. Should "formula rate structure” be defined to mean the approved tariff set  
  forth in Ameren’s tariffs as Rate 21 MAP-P, Tariff Sheet Nos. 16 – 16.013? 

 
 Under the EIMA, the Commission retains broad authority to review the justness and 

reasonableness of the rates of a participating utility.  See 220 ILCS 5/16-108.5(b-5), 16-

108.5(c)(1), 16-108.5(c)(6).  Ameren, however, argues that the Commission’s authority under 

the EIMA is severely restricted, repeatedly noting examples of what it believes the Commission 

cannot do.  See Ameren Init. Br. on Bifurcated Issues at 4-7.  For example, Ameren cites to the 

Fourth District Appellate Court’s decision in its review of Ameren’s initial formula rate case and 

its first reconciliation, ICC Docket Nos. 12-0001 and 12-0293.  Ameren overlooks all of the facts 

underlying the decision, and instead twists the court’s language to suit its argument.  In truth, the 

Fourth District did find that the Commission lacked authority in Docket No. 12-0293 to 
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reconsider the issue of accrued vacation pay.  While Ameren notes that the court cited section 

16-108.5(d)(3)1 in making its decision, Ameren conspicuously fails to mention that the court first 

referenced section 16-108.5(d)(1).  That section, as the Fourth District noted, provides “[t]he first 

such reconciliation is not intended to provide for the recovery of costs previously excluded from 

rates based on a prior Commission order finding of imprudence or unreasonableness.”  220 ILCS 

5/16-108.5(d)(1). 

 In ICC Docket No. 12-0293, Ameren attempted to re-litigate the issue of treating accrued 

vacation pay as an operating reserve and deducting it from rate base.  Docket No. 12-0293, Final 

Order of December 5, 2012 at 12.  In its conclusion, the Commission noted that it previously 

adopted that position (in Docket No. 12-0001) because that resulted in the proper ratemaking 

treatment for the item.  Id.  The Commission held that the facts in Docket No. 12-0293 had not 

changed, and even conducted further analysis as to why accrued vacation pay is indeed an 

operating reserve.  Id. at 13.  In other words, the Commission refused to “provide for the 

recovery of [a cost] previously excluded from rates based on a prior Commission order finding 

of imprudence or unreasonableness.”  220 ILCS 16-108.5(d)(1).  Importantly, the Commission 

made no reference to whether a departure from its previous decision would have violated the 

EIMA’s requirement not to change the formula rate structure and protocols in the context of a 

reconciliation.  That is because that was not the basis of the Commission’s decision – the basis 

was that the balance was previously found to be (and still was) prudently and reasonably 

deducted from rate base.  Ameren is therefore incorrect that accrued vacation pay was not 

reconsidered because it was part of the formula rate structure or protocols.  Rather, accrued 

                                                 
1 That section requires that:  “The Commission shall not, however, have the authority in a proceeding 
under this subsection (d) [a formula rate update proceeding] to consider or order any changes to the 
structure or protocols of the performance-based formula rate approved pursuant to subsection (c) of this 
section.” 
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vacation pay was not reconsidered because it was previously found to be imprudent and 

unreasonable for inclusion in rate base, and the Commission found that the facts continued to 

support that finding. 

 Ameren’s next argument further outlines its opinion of the Commission’s limited 

authority under the EIMA, highlighting that the Commission “‘shall not’ have authority in an 

annual update proceeding ‘to consider or order any changes to the structure or protocols,’” and 

then requests that the formula rate “structure” be defined as “Schedules FR A-1, FR A-1 REC, 

plus the supporting schedules and appendices.”  Ameren Init. Br. on Bifurcated Issues at 8 

(emphasis in original).  Such a restricted view of Commission authority is not what the EIMA 

intended.  The plain language of the Act makes it clear that the Commission should apply the 

same standards of review to a formula rate as it does under traditional regulation.  The statute 

states:  “The Commission shall initiate and conduct an investigation of the tariff in a manner 

consistent with the provisions of this subsection (c) and the provisions of Article IX to the extent 

they do not conflict with this subsection (c).”  220 ILCS 5/16-108.5(c).  The statute further lays 

out that the Commission’s review of a formula rate “shall be based on the same evidentiary 

standards, including, but not limited to, those concerning the prudence and reasonableness of the 

costs incurred by the utility, the Commission applies in a hearing to review a filing for a general 

increase in rates under Article IX of this Act.”  220 ILCS 5/16-108.5(c)(6).   This language 

clearly allows for broad Commission review in formula rate cases – and Ms. Ebrey’s proposed 

definition of “formula rate structure” is consistent with that broad authority. 

 Next, Ameren argues that Staff’s proposed definition does not adequately address the 

EIMA’s explicitly-outlined “protocols.”  The EIMA sets forth specific protocols, in Section 16-

108.5(c)(4)(A)-(I), which cannot be changed in a formula rate update and do require approval 
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through a 9-201 filing.  Certain other protocols are set forth in Section 16-108.5(c)(1)-(6).  The 

protocols need not be addressed in this proceeding because there is no confusion as to their 

meaning.  Unlike the “formula rate structure” and “formula rate template,” the “protocols” are 

straightforward in the Act, and require no further definition.  Ameren’s concerns “[t]here are no 

line items on FR A-1 and FR A-1 REC that account for these protocols,” are unfounded, because 

all parties agree that the protocols – regardless of where in the schedules they appear – are set 

forth in the Act and cannot be changed in a formula rate reconciliation proceeding. 

 Ms. Ebrey’s proposed definition of “formula rate structure” balances the EIMA’s 

limitations on what can occur during a formula rate reconciliation with the EIMA’s grant of 

broad authority to the Commission. 

  B. Should the “formula rate template” be defined to mean the formula  
   rate schedules (other than FR A-1 and FR A-1 REC), appendices, and 
   related work papers? 

 
 Though Ameren takes issue with Ms. Ebrey’s proposed definition of “formula rate 

template,” it appears to ultimately agree with her position in concluding that “The Commission 

should continue to freely allow changes to the workpapers in each annual update proceeding.”  

Ameren Init. Br. on Bifurcated Issues at 13.  Under Ms. Ebrey’s proposed definition, formula 

rate schedules, appendices and workpapers that support the formula rate tariffs (in this case, Rate 

MAP-P) but are not included in the tariffs themselves could indeed be changed in a 

reconciliation proceeding.  Staff Ex. 8.0 at 5:106-108.  Only those items defined as part of the 

“formula rate structure” would require a separate 9-201 proceeding.   

 Ms. Ebrey’s definition is consistent with the Commission’s previous rulings, which held 

that “the workpapers and schedules etc. may be part of a filing, but they are not to be part of the 

tariffs.”  Docket No. 11-0721, May 29, 2012 Order at 153.  The Commission later elaborated that 
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a “template is merely a guideline, not a fully realized creation.”  Docket No. 12-0321, December 

19, 2013 Order at 105.  Ameren’s arguments that Ms. Ebrey’s proposed definition is a departure 

from the Commission’s established practice (Ameren Init. Br. on Bifurcated Issues at 12-13) are 

therefore unfounded.   

 C. Should changes to only Schedules FR A-1 and FR A-1 REC require   
  Commission approval through a Section 9-201 filing? 

 
 Because the Commission should adopt Ms. Ebrey’s definitions of “formula rate 

structure” and “formula rate template” (and because the formula rate “protocols” are explicitly 

set forth in the Act and are not at issue here), it necessarily follows that only changes to 

Schedules FR A-1 and FR A-1 REC should require Commission approval through a Section 9-

201 proceeding.  Ameren’s arguments on this issue are merely a summation of its arguments in 

Sections II.A. and II.B., and have already been addressed in CUB’s Initial Brief on Bifurcated 

Issues and earlier in this Reply Brief on Bifurcated Issues.   

 D. Should the issues raised by Staff be deferred for consideration in the ordered 
  formula rate rulemaking? 
 
 The importance of an expedient decision on these issues (as discussed in CUB’s Initial 

Brief on Bifurcated Issues at 12-13) requires that the Commission make a decision now, in this 

case, rather than deferring a decision several years until a rulemaking has concluded.  Ameren 

suggests that Staff’s proposal should ultimately be rejected, but if it is considered, should only be 

considered in a rulemaking that is applicable to all utilities participating under the EIMA.  

Ameren Init. Br. on Bifurcated Issues at 16.   Despite the fact that all parties, including Ameren, 

have already expended significant resources to address these issues in this case, Ameren would 

prefer to undertake a multi-year process rather than resolving these issues once and for all at this 

time.  If these issues are deferred for a future rulemaking, parties will have no choice but to 
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