
1 
 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   ) 
 On Its Own Motion    ) 
       ) ICC Docket No. 13-0589 
vs.       ) 
       ) 
Commonwealth Edison Company   )  
Investigation Into Customer Refunds for  ) 
Payments Made Under Invalidated Riders ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ REPLY TO  
COMMONWEALTH EDISON COMPANY’S RESPONSE  

TO THE PEOPLE’S MOTION IN LIMINE 
 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People” or “AG”), pursuant to the Rules of Practice of the Illinois Commerce 

Commission (“Commission”), Part 200.190, 83 Ill.Adm.Code Part 200.190, hereby file this 

Reply to the Response of Commonwealth Edison Company dated March 20, 2014 to the 

People’s Motion in Limine dated March 12, 2014 (the “Motion”), which requested that the 

Commission bar and exclude from evidence certain pre-filed testimony submitted by 

Commonwealth Edison Company (“ComEd” or the “Company”) to the Commission and served 

on the parties to this proceeding on February 14, 2014.   

Introduction 

 For what is now the seventh time1 in briefs filed before the Commission and the Illinois 

Appellate Courts related to the Commission’s decision in Docket No. 07-0566, ComEd continues 

                                                             
1
 ComEd first argued that rider recovery of smart grid infrastructure investments was permissible under Illinois law 
in Docket No. 07-0566.  ICC Docket No. 07-0566, Order of September 10, 2008 at 138-140.  When the People 
appealed the Commission’s adoption of that argument, ComEd again argued before the appellate court that the rule 
against single issue ratemaking was not a bar to rider recovery of infrastructure costs.  Commonwealth Edison Co. 
v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. Sep. 30, 2010) (“ComEd”).  The 
Court rejected ComEd’s arguments.  When the People preserved their argument that rider recovery was unlawful 
single-issue ratemaking in Docket No. 09-0263, ComEd challenged that assertion, citing the Commission’s 
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to misstate relevant Illinois law related to permissible rate recovery mechanisms and the 

appropriateness of customer refunds.   The People’s Motion in Limine asks the Commission to 

do what the Illinois Appellate Court in People ex rel. Madigan v. Illinois Commerce Comm’n, 

2012 IL App (2d) 100024, 967 N.E.2d 863 (2d Dist. 2012) (“Madigan”) stated it must:  put an 

end to the repeated litigation of issues that have already been decided by the Courts.    

In its Response and in the testimony at issue, however, ComEd simply repeats the same 

legal position it has maintained throughout this litigation – positions that in one form or another 

were rejected by the Appellate Court.   Essentially, ComEd asserts that the Commission should 

continue to entertain so-called “evidence” that in fact simply restates the Company’s previously-

rejected legal positions. 

 In a nutshell, ComEd’s Response argues that the testimony of Company witnesses 

Fruehe, O’Toole and Eber should not be excluded because (1) the Court in the ComEd and 

Madigan cases did not order a refund or remand; (2) ComEd was not unjustly enriched by 

collection of Rider AMP surcharges because the AMI pilot costs were just and reasonable; and 

(3) the Bridge Tariff – not Rider AMP or Rider SMP – authorized the continued recovery of 

AMI pilot costs.  ComEd Response at 8-18.   As discussed below, ComEd’s insistence on re-

litigating issues in testimony that have either been resolved by the Courts or are plainly 

                                                                                                                                                                                                    
approval of the rider in Docket No. 07-0566.  Docket No. 09-0263, ComEd Reply Brief at 9.  When the People 
appealed the Commission’s adoption of the Rider AMP in Docket No. 09-0263, ComEd argued before the Second 
District Appellate Court that Rider AMP was a different rider than that approved in Docket No. 07-0566, and that, 
regardless the expenses were reasonable and appropriate for rider recovery.  The Second District Appellate Court 
likewise rejected those arguments.  In the Remand of the ComEd case, Docket No. 07-0566 On Remand, the 
Company argued that (1) notwithstanding the Court’s reversal of the Commission’s failure to deduct accumulated 
depreciation from ComEd’s pro forma plant additions, the Commission should not order a refund, in part because 
“no one can dispute that the investments projected by ComEd were actually made and did actually serve customers 
during the putative refund period.”  Docket No. 07-0566 On Remand, ComEd Initial Brief at 19.  The Commission 
rejected that argument, as did the Appellate Court when ComEd appealed the Commission’s decision in 
Commonwealth Edison Co. v. Illinois Commerce Comm’n, 2013 IL App (2d) 120334 (Sept. 27, 2013) (“ComEd 
II”).  Now, here again, the Company argues that the Commission should permit evidence that the Company already 
spent the money and the investment made was prudent and reasonable.  See, e.g., ComEd Ex. 2.0, ComEd Ex. 3.0. 
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contradicted by Commission orders and Rider AMP itself should be rejected.  The Commission 

should grant the Motion in Limine.   

ComEd’s Claim That A Reversal Based On Single Issue Ratemaking  
Requires A Retroactive Examination of the Reasonableness of Expenses  

Prior to the Issuance of a Refund Was Rejected by the Appellate Court and  
Is Wrong as a Matter of Law. 

 
ComEd argues at pages 9-12 of its Response that the Appellate Court’s omission of the 

words ‘remand’ or ‘refund’ in the ComEd and Madigan decisions means that the Commission 

can and should entertain, once again, the same legal arguments and evidence of prudence, 

reasonableness, and customer benefit of AMI pilot expenses the Commission and the Court have 

previously rejected as irrelevant.   ComEd misstates the law and the relevant facts.  The Illinois 

Supreme Court has held that once a rate order is set aside on appeal, the utility cannot continue 

to benefit from what has been determined to be unlawful portions of a rate increase.  Independent 

Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 104 (1987) (“IVI”).  As the Court 

noted in IVI: 

The portion of the rates that was held to be erroneously set by the 
Commission should be refunded to customers who paid them from 
the time of this court's previous decision until the new rates took 
effect January 1, 1974. To hold otherwise would allow Bell to 
continue collecting the unlawfully increased rate and benefiting 
from such, without a remedy to the customer, until the Commission 
conducts hearings and determines a new rate base. 

 
 IVI, 117 Ill.2d at 102-103 (emphasis added).   

The Illinois Appellate Court reversed the Commission’s Rider AMP decision holding that 

Rider AMP is “indistinguishable” from Rider SMP, which it found unlawful in ComEd.  

Madigan at ¶¶ 29, 35, 48.   The Commission is thus obliged to ensure that ComEd is not unjustly 

enriched by allowing the Company to retain the revenues that were collected from the public 

under the unlawful rider mechanism, regardless of whether the rider is labeled Rider AMP or 
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Rider SMP.   The period of unlawful recovery runs from the date the Illinois Appellate Court 

held it unlawful on September 30, 2010 until the last date of collection, December 31, 2012. 

ComEd again argues that notwithstanding IVI’s concern about returning unlawfully 

collected revenues to consumers, unless the Court specifically mentions a refund after reversing 

a Commission order, the Commission lacks the authority to order refunds to ratepayers.  The 

Commission rejected that argument, citing IVI: 

ComEd raises many arguments in support of its position that it 
would be inequitable to order a refund. Not one of these is 
convincing because ComEd focuses on ComEd, but the Court in 
both IVI and Hartigan II focused on ratepayers. It is ratepayers that 
lost the use of their money while paying the illegal rates. Because 
ratepayers are the harmed party, the Court has said that a refund is 
the difference between what ratepayers paid under the illegal rate 
and what they would have paid had the Commission set the rates 
properly in the first place. This is how the refund is calculated 
because this is what is required to make ratepayers whole.  
 

ICC Docket No. 07-0566 On Remand, Order at 43 (February 23, 2012).   

The Appellate Court in September of 2013 affirmed that conclusion, again citing to IVI: 

The Court held that ‘[t]he function of the courts in reviewing 
Commission proceedings would be meaningless if no remedy 
could be provided after the court holds that a Commission-
approved rate order included allowance of improper expenses and 
deductions for the utility.’  . . . [T]he [S]upreme [C]ourt held that, 
when a reviewing court issues a rate order, the Act prohibits a 
retrospective refund dating back to the rate order’s effective date; 
but the reviewing court’s equitable powers authorize a prospective 
refund from the date of reversal to the effective date of a new rate 
schedule.  [IVI] establishes the Commission’s authority to enter the 
Refund Order, directing ComEd to issue a refund for the refund 
period.  If we were to hold that the 2007 Rate Order remained in 
effect, despite its reversal, until the effective date of the 2010 Rate 
Order, we would allow ComEd to have collected and benefitted 
from the unlawfully increased rate from September 30, 2010, when 
this Court issued its ruling in ComEd, to May 30, 2011, when new 
rates took effect.  [IVI] prohibits such a result.  
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ComEd II, 2013 IL App (2d) 120334, ¶¶ 48-49, citing IVI, 117 Ill.2d at 98-99, 105 (citations 

omitted).  Moreover, the Court emphasized that “[IVI] established that the Commission is not 

only authorized but required to grant a petition for a refund of the portion of Commission-

approved rates that a reviewing court previously held to be erroneously set.”  Id. at ¶ 51.  

ComEd’s Response ignores this seminal holding.2  Both the IVI and ComEd II rulings focus on 

the inequity that would result if a utility is permitted to continue to collect from ratepayers 

(without refund) an invalid rate following a court’s reversal.   

ComEd attempts to distinguish IVI  by suggesting that reversals based on single-issue 

ratemaking should be treated differently than other reversals.  It complains that the People “to 

date has not cited any Illinois case law that when a rider or other tariff is reversed as to its cost 

recovery provisions on the grounds of single issue ratemaking, refunds are automatic and 100% 

of amounts collected must be refunded.”3  ComEd Response at 9.  In fact, that is exactly what 

                                                             
2 Similarly, Illinois Courts have repeatedly held that a reversal abrogates the lower court’s decree and leaves the 

cause as it stood prior to its entry, restoring the parties to their original positions.  In re Marriage of Lehr, 317 
Ill.App.3d 853, 740 N.E.2d 417 (1st Dist. 2000) (“Lehr”).  It is well-settled law that upon the reversal of a 
judgment, the party that received benefits is obliged to make restitution.  Buzz Barton & Associates v. Giannone, 
108 Ill.2d 373, 381-82, 483 N.E.2d 1271, 1275 (1985). As the Lehr Court noted, the Appellate Court “does not 
issue advisory opinions.”  Lehr, 317 Ill.App.3d at 859. 

3 ComEd also cites Business & Professional People for the Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 
175 (1991) (“BPI II”) for the proposition that a finding of single-issue ratemaking “requires further analysis 
(including evidence) to determine whether or in what amount a refund may be owed.”  ComEd Response at 11.  
But this selective reading of the BPI II ruling is inapposite.  That case, unlike here, involved the Commission’s 
approval of an accounting variance related to ComEd’s construction of two nuclear power plants.  The 
Commission, years prior to the Court’s review of the rate order at issue, had established a rule permitting ComEd 
to postpone the recording of depreciation for the plants until the cost of the plant was recognized in a rate order.  In 
that instance, the Commission established a two-part test before the Company could obtain the accounting 
treatment under which it must show that (1) circumstances beyond its control created a significant regulatory lag 
between the in-service date and the date of the Rate Order, and that (2) denial of the accounting variance could 
significantly and adversely affect the company’s earnings, as well as its short- and long-term cost of capital.  BPI 
II, 146 Ill. 2d at 232-233.  The Court noted that the test established in the prior docket “considers only whether 
Edison suffered some significant adverse financial impact, and that “[t]he purpose of the (deferred charges) 
accounting variance is to protect Edison from adverse financial impact caused by the regulatory delay period 
(between the financing of the plant and the time the rate base reflects the plant investment), and to afford Edison 
the opportunity to recover these charges.”  Id. at 247.   The Court noted that the accounting rule “consider[s] only 
whether Edison suffered some significant adverse financial impact.”  Id.   Given that specific test, the Court 
instructed the Commission on remand to “determine the extent of this harm” and to develop a standard for 
determining the appropriate recovery of deferred charges.  Id.  The BPI II holding, thus, related to a specific, 
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occurred as a result of the Appellate Court’s reversal of another infrastructure cost recovery 

rider, Rider ICR, for the Peoples Gas Light & Coke Company.  People ex rel. Madigan v. Illinois 

Commerce Comm’n, 2011 IL App (1st) 100654 (Sep. 30, 2011).  In that case, the First District 

Appellate Court reversed the Commission’s approval of Rider ICR, citing the Court’s decision in 

ComEd, finding that the Commission abused its discretion because the rider constituted single-

issue ratemaking.  Id. at ¶ 42.  Like both the ComEd and Madigan opinions, no specific reference 

was made in the Court’s Rider ICR opinion to a refund requirement.  Nevertheless, the 

Commission approved a $2.3 million refund for the period from the date of the Court’s opinion 

(September 30, 2011) through December 31, 2011 – the period during which ratepayers were 

assessed charges after Rider ICR was held unlawful.  ICC Docket No. 09-0166, 09-0167, Order 

on Remand, June 27, 2012 at 3-5.  Peoples Gas, unlike ComEd here, calculated the refund owed 

ratepayers from the date of the Court decision, and the Commission adopted its calculations 

without offsets or claims that the revenues collected after the date of the Court’s opinion 

constituted reasonable and prudently incurred costs.  Id. 

 ComEd argues that notwithstanding IVI’s holding that refunds should start as of the date 

of an appellate reversal, the Commission should consider whether the costs recovered through 

the invalidated Riders were reasonably and prudently incurred and therefore should not be 

subject to refund.   As it argued in the Commission’s first remand/refund order in Docket 07-

0566, ComEd claims that a refund following a Court reversal based on single-issue ratemaking 

requires a retrospective examination of the reasonableness of the expenses collected through the 

rider.  While ComEd focuses on the legal basis of the reversal as a way to reopen a full-blown 

                                                                                                                                                                                                    
approved accounting rule reflecting a financing/rate synchronization procedure that measured actual financial 
hardship, and is inapposite to the Court’s reversal of a rider mechanism that unlawfully recovered a return of and 
on AMI pilot investment – a ratemaking procedure not contemplated in established Commission accounting rules 
or Public Utilities Act provisions. 
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review of the Company’s expenditures, the premises of both the Commission’s Remand Order 

and the ComEd II Order demonstrate that ComEd’s attempt to distinguish IVI is in error.    

 In ComEd II, the Court summarized its holding as follows: 

We hold that …(2) allowing ComEd to introduce new evidence on 
actual costs during the refund period would have been improper 
retroactive ratemaking in that it would have required reopening the 
proceedings to all parties for evidence on actual costs and savings 
on the entire 2007 Rate Order, and therefore, the Commission 
properly determined that the refund should be the difference 
between the actual rates collected pursuant to the 2007 Rate Order 
and the rates that would have been charged if they had been set in 
accordance with our views expressed in ComEd; 
 

2013 Ill App (2d) 120334, ¶ 4.  The Court expanded this holding at paragraphs 64-69, where it 

expressly rejected the notion that ComEd was entitled to offer evidence that it was not, in fact, 

unjustly enriched because its actual expenses during the refund period exceeded the revenues 

collected.   The Court explained that the Commission was correct to reject ComEd’s argument 

that the reasonableness and prudence of its actual expenses were relevant.  The Court said: 

ComEd interprets this portion of Hartigan to mean that the utility’s 
actual cost increases should be taken into account when 
calculating the refund. We disagree. By stating that “the utility’s 
operating costs should already have been taken into account,” the 
Hartigan court was expressing that the revenue requirement 
formula accounts for a utility’s projected operating costs, not that 
actual costs should be determined later and factored into a refund. 
Allowing ComEd to introduce new evidence on actual costs 
incurred during the refund period would have been improper 
retroactive ratemaking, which would have required reopening the 
proceedings to all parties for evidence on actual costs and savings 
on the entire 2007 Rate Order. The Commission properly 
calculated the refund as the difference between the actual revenues 
collected pursuant to the 2007 Rate Order and the revenues that 
would have been charged if the rates had been set in accordance 
with ComEd. 
 

Id. at ¶ 68.   ComEd’s invitation to the Commission to re-visit the reasonableness and prudency 

of the expenses collected under Rider AMP through its pre-filed testimony contravenes this 
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holding that the utility’s authorized revenues cannot be revised when determining a refund under 

IVI.  ComEd’s testimony concerning the reasonableness and prudency of its expenses is 

irrelevant as a matter of law, and should be rejected.  Striking the testimony identified in the 

People’s Motion does just that.   

ComEd’s Assertion That Rider AMP and Rider SMP Are Distinguishable Has Already 
Been Rejected By the Appellate Court and Therefore Should Be Excluded. 

 
The Company’s Response argues at page 14 that the Appellate Court’s Madigan decision 

(what it refers to as “Rider AMP Appeal”) “is not a valid ground for holding the two Riders are 

the same for all purposes and in addition reaching back to September 30, 2010.”  The Company 

argues that the Madigan decision’s holding that the two Riders are identical under the collateral 

estoppel and law-of-the-case doctrines applies “solely in relation to barring re-litigation of . . . 

whether the cost recovery provisions of Rider AMP . . . are single issue ratemaking.”  The 

Company argues that the Madigan decision’s holding of identical riders should not be applied to 

the question of whether and in what amount a refund may be owed.  Id.   Thus, argues ComEd, 

“Mr. Fruehe’s discussion of the facts regarding the two Riders is relevant.”  Id. at 15.   

The Company, once again, is wrong on this point.  No fact regarding the two Riders can 

rescue the Company’s losing hand: the legal consequences of the Madigan decision are fatal to 

ComEd.  The Commission should reject ComEd’s efforts to manufacture a distinction between 

(i) on one hand, the Appellate Court’s equation of the two Riders for its determination that Rider 

AMP is impermissible single-issue ratemaking under the collateral estoppel and law-of-the-case 

doctrines, and (ii) on the other hand, the question of what refund may be owed in relation to 

Rider AMP.4   

                                                             
4 The Commission need not rely on the ComEd and Madigan decisions alone for the proposition that Riders SMP 

and AMP are identical.  In its Reply Brief in the docket considering “the second” Rider AMP following the 
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The Appellate Court stated in the Madigan decision at ¶ 29 that “ComEd . . . [is] barred 

from rearguing the issue of whether [Rider AMP] recovery is proper” and stated similar 

conclusions at ¶ 35.  Moreover, held the Court, “[f]or purposes of testing their validity under 

ratemaking principles, Rider SMP and Rider AMP are indistinguishable.”  Madigan at ¶ 48.  

Under IVI, if Rider AMP and Rider SMP are indistinguishable, ComEd’s continuous efforts to 

keep alive through testimony the notion that Rider AMP was somehow different from Rider 

SMP in order to minimize its refund obligation is barred as a matter of law,  prejudicial to the 

People, and a waste of the Commission’s and Intervenors’ resources.  Thus, Mr. Fruehe’s direct 

testimony attempting to distinguish between Rider SMP and Rider AMP should be excluded, as 

described in the Motion in Limine. 

ComEd’s Testimony Regarding the Bridge Tariff Raises a Question of Law  
That Is Not an Appropriate Subject of Testimony and Should Be Excluded. 

 
In its Motion in Limine, the People sought to exclude ComEd’s discussion of the Bridge 

Tariff because it is incorrect as a matter of law to suggest that any Rider AMP recoveries were 

somehow under authority of the Bridge Tariff and thus not really Rider AMP monies subject to 

refund.  ComEd retorts that “the AG [has not] present[ed] any claim or argument as to why the 

Bridge Tariff is single issue ratemaking.”  Response at 15.  The Company seems to have badly 

misunderstood the People’s argument.  The Bridge Tariff created authority for certain (but not 

all) AMI Pilot costs to be recovered through the Company’s then-pending general rate case, 

Docket No. 10-0467.  The Bridge Tariff left certain cost recovery in Rider AMP untouched, and 

to that extent, those recoveries are still subject to refund. 
                                                                                                                                                                                                    

Commission’s Docket No. 07-0566 approval of Rider SMP (later renamed AMP), the Company argued that “the 
Commission has already approved Rider AMP and its basic workings, including its built-in customer protections, 
finding that is was just and reasonable and advanced important public policy interests. 07-0566 Order at 138-40.”  
Docket No. 09-0263, Reply Brief of Commonwealth Edison Company, at 9.  Thus, in Docket No. 09-0263, prior to 
its claims in the People’s appeal of that Order, ComEd had argued that Rider SMP and Rider AMP were one and 
the same. 
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While the People sought in their Motion in Limine to exclude the Bridge Tariff-related 

testimony of ComEd witness Fruehe, ComEd argues that “Mr. Fruehe is competent to testify as 

to the meaning and application of a ComEd tariff that he was involved in administering.”  

Response at 16.  But Mr. Fruehe’s testimony, in the parts identified in the People’s Motion, is 

offered for no other purpose than to present ComEd’s erroneous legal position in this proceeding 

that Rider AMP recoveries after 2010 were really “under authority of the Bridge Tariff” (see, 

e.g., ComEd Ex. 1.0 at 14:279-281) and not under authority of Rider AMP.  This is a legal 

question based on the language of the tariffs themselves, and does not requiring any factual 

evidence to assess.5  ComEd states at page 16 of its Response that “[w]e have trials to determine 

whether testimony is incorrect.  That normally is not properly determined upon motion.  To do so 

would violate due process, at least absent a sound legal basis for holding the testimony is 

incorrect as a matter of law.”  ComEd perhaps unintentionally lays the seeds of its position’s 

own demise by noting that testimony may be excluded as a matter of law.   

Here, the plain face of the Verified Petition for Special Permission6 to implement the 

Bridge Tariff, and of the Bridge Tariff7 itself, are more than sound legal bases showing that Mr. 

Fruehe’s testimony is incorrect to the extent it attempts to conflate Rider AMP recoveries after 

2010 with Bridge Tariff recoveries.  The Bridge Tariff did not create any new authority for Rider 

AMP recoveries.  Rather, as shown in the People’s Motion in Limine at 10-11, it expressly 

                                                             
5 ComEd notes at page 16 of its Response that the People’s direct testimony by expert witness Michael Brosch 

included a discussion of the Bridge Tariff.  This inclusion was due to the People’s expectation, based on ComEd’s 
responses to pre-testimony data requests, that ComEd would take the position that Rider AMP recoveries after 
2010 were really “under the authority of the Bridge Tariff.”  The People included the Petition for the Bridge Tariff 
as their Exhibit 1.5 so that the record would be complete and to preserve their ability to oppose ComEd’s position 
regarding the Bridge Tariff should the Commission elect to allow ComEd’s testimony on the topic.  However, 
should the Commission grant the People’s Motion in Limine with regard to the Bridge Tariff portions of ComEd’s 
direct testimony, the People would withdraw the corresponding portion of Mr. Brosch’s direct testimony. 

6 Docket No. 10-0597, ComEd’s Verified Petition for Special Permission, Oct. 18, 2010. 
7 Ill. C.C No. 10, 2nd Rev. Sheet No. 203, Original Sheet No. 203.1, 2nd Rev. Sheet No. 204. 
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removed certain expenses and rate base items from Rider AMP recoveries and designated such 

costs for inclusion in ComEd’s then-pending general rate increase proceeding, Docket No. 10-

0467.  Certain costs not included for recovery through the Bridge Tariff remained in Rider AMP 

following the Commission’s approval of the Bridge Tariff on December 2, 2010, and Rider AMP 

recoveries then continued, as shown in AG Exhibit 1.4.  It is simply false to say that the Bridge 

Tariff “allowed recovery of those costs to continue under the Rider AMP mechanism.”  Having 

Mr. Fruehe state as such does not make it so, and more importantly for purposes of the People’s 

Motion, does not transform a question of law into an issue of fact in need of litigation.  There 

was no legal need for the Commission to “allow” Rider AMP cost recovery to continue, as 

ComEd suggests, because it had already approved Rider AMP in a previous docket.8  Indeed, if 

Rider AMP had been terminated by ComEd, the appellate review of that Rider would have been 

moot.   

At pages 16-17 of its Response, the Company cites language from ¶ 6(b) of its Verified 

Petition for Special Permission stating that “the Bridge Tariff does not immediately suspend the 

collection of the carrying costs of ComEd’s invested assets under Rider AMP,” claiming that this 

language “is different from what the AG cites.”  First, it is surprising that ComEd did not notice 

that the People quoted and italicized this very language at pages 10-11 of its Motion in Limine.  

Second, it is not clear how this language helps the Company’s position; in fact, the language 

makes clear that Rider AMP collections (of AMI plant carrying costs) continued following the 

Commission’s approval of the Bridge Tariff, under the same rider mechanism that the Appellate 

Court twice held to be unlawful single-issue ratemaking.  That the Bridge Tariff petition 

                                                             
8 Order, Docket No. 09-0263, October 14, 2009, at 25. 
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described how Rider AMP recoveries would subsequently continue does not somehow pull those 

subsequent Rider AMP recoveries outside the ambit of the Appellate Court’s disapproval.9 

More importantly, for purposes of the People’s Motion, Mr. Fruehe’s discussion of the 

Bridge Tariff and his assertions that the Commission’s approval of that tariff somehow 

invalidated or superseded Rider AMP as a tariff is belied by the continued recovery of a return of 

and on the AMI pilot investment and other Rider AMP reconciliation amounts through 

December, 2012.  Again, Mr. Fruehe’s discussing the Company’s position that the Bridge Tariff 

– and not Rider AMP – somehow authorized the continued recovery of AMI pilot costs does  not 

transform a legal position that is so clearly wrong as a matter of law into a contested issue of 

fact.  Thus, Mr. Fruehe’s direct testimony statements that the Bridge Tariff and not the Rider 

AMP tariff authorized continued recovery of the pilot costs through the rider should be stricken.   

The People’s Motion in Limine 
Recognized That This Docket Is Not a Remand Proceeding. 

 
Finally, the People acknowledge that ComEd notes that this proceeding is a Commission 

investigation, and not a “remand” or “remand proceeding,” as the People inadvertently described 

it at pages 1, 9, and 15 of their Motion in Limine.  Response at 7.  The People’s Motion, in fact, 

acknowledged that this is a Commission investigation in paragraph 1.  The People regret the 

scrivener’s errors at the pages of their Motion cited by ComEd.  

                                                             
9 At footnote 9 of its Response on page 17, the Company quotes language from an AG filing in Docket Nos. 11-

0459 and 12-0371 stating that “the Bridge Tariff . . . authorized the recovery of previously allowed pilot operating 
expenses in its then pending Docket No. 10-0467 rate case (but retained Rider AMP’s recovery of a return of and 
on pilot investment through the date new rates took effect).”  The quoted language was correct then and is correct 
now.  Rider AMP recovery was “retained,” or continued, following the Commission’s approval of the Bridge 
Tariff, and the Company’s testimony attempting to conflate the two should be excluded from this proceeding. 
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Conclusion 

 For the reasons enumerated above, as well as those in the Motion in Limine, the People 

respectfully request that the Motion be granted and that the sections of ComEd’s direct testimony 

referenced in the Motion be stricken from the record. 

 
Respectfully Submitted,  
 
The People of the State of Illinois 

    By LISA MADIGAN, Attorney General    
 
     _____________/s________________________ 
      

Karen L. Lusson, Sr. Assistant Attorney General 
     Sameer H. Doshi, Assistant Attorney General 

Public Utilities Bureau  
100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 
     Telephone: (312) 814-3736 (Lusson) 

       (312) 814-1104 (Doshi) 
     Fax: (312) 814-3212 
     Email: klusson@atg.state.il.us 

sdoshi@atg.state.il.us 
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