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RESPONSE OF ILLINOIS-AMERICAN WATER COMPANY 
TO FIRST NOTICE COMMENTS 

 
Pursuant to the Administrative Law Judge’s (ALJ) Notices dated March 4 and 12, 2014, 

Illinois-American Water Company (IAWC) respectfully submits its Response to the First Notice 

Comments to the November 13, 2013 First Notice Proposed Rules (Proposed Rules) submitted 

by Staff and certain other intervening parties.  Given the extended nature of this docket, IAWC 

will limit its response to a single point of concern: the utility compliance period and compliance 

requirements established in Section 280.15 of the Proposed Rules.   

I. Response to Staff  

Section 280.15 Compliance Period 

Staff recommends that the Commission revise the Proposed Rules so that they become 

effective in their entirety and for all utilities on a date certain, and that it find that, until that time, 

the current Part 280 rules apply in their entirety.  (Staff Cmts. 4 (filed Mar. 3, 2014).)  IAWC 

does not object to Staff’s recommendation, to an extent. 

Section 280.15 of the Proposed Rules requires utilities to implement each requirement of 

the new Part 280 rules “as quickly as reasonably practicable, but in no event later than 18 months 
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from the effective date of the rules.”  (Proposed Rules, § 280.15.)1  Staff “acknowledges that the 

rule should provide utilities an appropriate amount of time to prepare, test and eventually 

implement its requirements . . . .”  (Staff Cmts. 3.)  Staff, however, expresses concern that 

allowing utilities to implement the rule on a partial basis over time will prove unworkable, for 

two reasons.  (Id. at 3-4.)  First, Staff suggests that allowing piecemeal implementation to occur 

after the effective date of the new rules will create a legal limbo: “The current rule would have to 

be repealed and replaced by the new rule, but there is no legal mechanism by which the repealed 

old rule can apply and be enforced while the utilities make their section by section transition to 

the new rule.”  (Id. at 3.)  Second, Staff believes that, given the number of utilities subject to the 

Part 280 rules, the number of differences between the old and new rules, and the resulting myriad 

implementation variances, enforcement of the new Part 280 rules during the compliance period 

will be unmanageable and will administratively overburden Consumer Services Division Staff.  

(Id. at 3-4.)  For these reasons, Staff recommends (as IAWC understands Staff’s position) that 

the new rules not become effective—and enforceable against utilities—until a period after they 

are final.  This will allow utilities the time necessary to make the business processes and IT 

systems changes required to implement and comply with the new Part 280 rules. 

IAWC recognizes Staff’s concern.  And IAWC does not object to Staff’s 

recommendation that the new rules should not become enforceable until a period after utilities 

have had an opportunity to implement the new rules’ requirements.  Staff does not suggest what 

that period should be.  (Indeed, during the course of this proceeding, Staff conceded that it “lacks 

IT expertise and is uncertain as to how long [the compliance] timeline should be.”  (Staff Init. Br. 

                                                
1 The record supports a 24-month compliance period.  As IAWC explained in its First Notice Comments and in brief, 
the Commission should accept the recommendation of the ALJ and permit utilities 24 months to bring their business 
processes and IT systems in compliance with the new rules.  (IAWC Cmts. 1-2 (filed Mar. 3, 2014); Proposed Order 
32 (filed June 6, 2012).) 
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7 (filed Aug. 4, 2011); see also Tr. 791:21-792:1.)  The period should be 24 months.  As the ALJ 

found in his Proposed Order and as IAWC explained in its First Notice Comments and in brief, 

the record evidence amply supports a compliance period of 24 months.  (Proposed Order 32; 

IAWC Cmts. 1-2.)  Accordingly, the new rules should become effective, and therefore 

enforceable, 24 months after they are final and have been filed by the Commission with the 

Secretary of State and published in the Illinois Register pursuant to the Administrative Procedure 

Act.  See 5 ILCS 100/5-40(d) (“Each rule hereafter adopted under this Section is effective upon 

filing unless a later effective date is required by statute or is specified in the rulemaking.”); 220 

ILCS 100/5-65 (establishing procedure for filing final rules with the Secretary of State).  

IAWC fears, however, that Staff’s legal limbo concern as to what regulations will apply 

during the compliance period—whether it is before or after the effective date of the new rules—

is not fully resolved by delaying the new rules’ effective date.  Staff aptly acknowledges that 

utilities will need “time to prepare, test and eventually implement” the new rules’ requirements.  

(Staff Cmts. 3.)  In suggesting that the new rules become effective in their entirety for all utilities 

on a date certain (id. at 4), however, Staff implies that utilities are capable of instantaneous 

compliance.  In other words, Staff seems to suggest that utilities can test and prepare their 

business processes and IT systems for the new rules and then, on the new rules’ effective date, 

flip a switch to implement all those changes at once.  But that is not the case.  And it is a 

conclusion not supported by the record evidence. 

The record reflects, as the Order recognizes, that “the overwhelming weight of the 

evidence suggests that conforming utility systems to these rules will be expensive and time 

consuming.”  (First Notice Order 33 (filed Nov. 13, 2013).)  Indeed, the record is replete with 

evidence—namely, utility IT expert testimony—that implementation is expected to take 
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approximately 24 months.  (See IAWC Cmts. 2.)  Compliance simply cannot be made with the 

flip of a switch.  Even the consumer advocates agree.  In brief, they “recognize[d] that 

instantaneous compliance may not be possible for all utilities and all provisions of a revised Part 

280.”  (GCI Corr. Init. Br. 17 (filed Aug. 9, 2011).) 

Nevertheless, as explained, Staff’s delayed effective date recommendation is a valid one.  

It can be accepted if Section 280.15 also is revised to include a safe harbor provision that would 

permit utilities to both modify their systems quickly and in a balanced manner as the Proposed 

Rules require, and remain in compliance with the Part 280 rules regardless of their effective date.  

The following revisions to Section 280.15 accomplish that goal:   

(a) This Part shall become effective on the date 24 months from the 
date these rules are filed with the Secretary of State and published 
in the Illinois Register in accordance with Sections 5-40 and 5-65 
of the Administrative Procedure Act, 5 ILCS 100/5-40, 5 ILCS 
100/5-65.  
 

(b) The Commission shall require implementation of each requirement 
of these rules as quickly as reasonably practicable, but in no event 
later than 18 months from the effective date of the rules specified 
in subsection (a) of this Section. Within 60 days after the effective 
date the rules are filed with the Secretary of State and published in 
the Illinois Register in accordance with Sections 5-40 and 5-65 of 
the Administrative Procedure Act, 5 ILCS 100/5-40, 5 ILCS 
100/5-65, each utility shall submit for Commission approval an 
Implementation Plan that outlines the dates by which the utility 
expects to be in compliance with each new requirement. The utility 
shall submit updates to the Plan every 120 days after initial 
approval until full compliance is achieved. The updates must 
include a report on progress in implementing each requirement and 
shall be submitted to the Commission’s Consumer Services 
Division for approval. The utility shall post and update an 
Implementation “Checklist” conspicuously on its website so that 
the public can be informed when the utility has brought itself into 
compliance with each new requirement of Part 280 as rewritten. 
The checklist shall be updated no less frequently than every 30 
days until each requirement has been fully implemented. Each 
utility shall schedule implementation of the requirements of this 
rule in a balanced manner so that requirements that benefit utilities 
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are not given priority over those that benefit consumers.  
 

(c) During the compliance period described in subsection (b) of this 
Section, a utility’s compliance with either the Part 280 rules 
currently in effect or these new Part 280 rules is sufficient to 
constitute compliance with either rules. 
 

(Proposed Rules § 280.15.)  These revisions would encourage utilities to make the necessary 

business processes and IT systems modifications quickly and in a balanced manner, while 

recognizing that implementation will take both time and testing and, for that reason, cannot 

happen instantaneously on a single day. 

 Section 280.15 Implementation Plan and Implementation Checklist 

Staff also asks the Commission to retain the Implementation Plan, Implementation 

Checklist, and implementation updates required by the Proposed Rules.  (Staff Cmts. 3, 4; 

Proposed Rules § 280.15.)  Staff’s delayed effective date recommendation, however, largely 

negates a need for those filings.  This is because Staff asks the Commission to make the new 

rules effective in their entirety for all utilities on a date certain after the new rules are final.  

(Staff Cmts. 4.)  Accordingly, under Staff’s proposal, how the utilities go about preparing for 

compliance on that date certain is less important than that they are in compliance on that date.   

Nevertheless, as explained, Staff’s recommendation overlooks that implementation 

cannot happen instantaneously on a single day.  And IAWC recognizes the Commission’s desire 

to ensure that the Commission and the public stay informed of how each utility plans to 

implement the new rules’ requirements.  (See First Notice Order 33 (requiring that 

Implementation Checklists be posted on utility websites “so that the public can be informed 

when the utility has brought itself into compliance with each new requirement of Part 280 as 

rewritten.”).)  Further, Staff is correct that utilities will need time to test their business processes 

and IT systems modifications.  That testing may show that the utility must return to the drawing 
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board for some modifications.  For these reasons, if the Implementation Plan and Implementation 

Checklist required by Section 280.15 of the Proposed Rules are retained, they should not be 

considered strict standards against which to hold the utility.  Rather, the Plan and Checklist, and 

the updates to them, should serve only as means to inform the Commission and the public on the 

progress of each utility’s implementation of the new Part 280 rules. 

II. Response to the Governmental and Consumer Intervenors 

 Like Staff, the Citizens Utility Board, the City of Chicago, the People of the State of 

Illinois (AG), and the American Association of Retired Persons (AARP) (collectively, the 

Governmental and Consumer Intervenors or GCI) raise what they call “implementation concerns.”  

(GCI Cmts. 28-30 (filed March 3, 2014).)  Regarding Section 280.15 and the 18-month 

compliance period adopted by the Proposed Rules, GCI claim that “[e]ven a modest reduction in 

the remaining wait for full implementation of the improved Rules is welcome relief for 

consumers.”  (Id. at 29.)  In the next breath, however, GCI offer an, at best, vague 

recommendation that would only serve to delay implementation.  GCI ask the Commission to 

“articulate clear procedures for the utilities’ interim compliance measures” and to require utilities 

to address those “measures” in their Section 280.15 Implementation Plan and Implementation 

Checklist.  (Id. at 30.)   

But GCI never articulate what they mean by “interim compliance measures.”  GCI 

attempt to explain that quick implementation, as the Proposed Rules mandate, “necessarily 

requires utility deployment of interim measures through which the utility can comply with the 

Rules (partially or completely) pending completion of the anticipated computer systems changes 

the Commission found ‘expensive and time consuming.’”  (Id. at 30.)   

As IAWC understands it, GCI suggest requiring utilities to add layers of modifications as 
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they work to modify their business processes and IT systems to implement the new rules, so that 

they can comply with the new rules . . . while the utilities work towards compliance.  That is 

nonsensical.  It can serve no purpose other than to delay the ultimate modifications that must be 

made for a utility to implement the new rules’ requirements and, in turn, implementation of and 

compliance with the new rules.  GCI’s vague recommendation should be rejected.2 

                                                
2 GCI (collectively and in separate comments filed by AARP/AG) for the most part, also raise issues that 

the parties already addressed during the workshop process and in brief in this proceeding.  (GCI Cmts. 3-28; 
AARP/AG Cmts. 2-12.)  On these issues, GCI generally reassert the positions they took previously.  (See, e.g., GCI 
Corr. Init. Br. 25-26, 34-35, 35-37, 49-50, 50-58, 70-77, 84-88, 97-104 (filed Aug. 8, 2011); GCI Br. on Exceptions 
17-20, 26-29, 31-36, 36-41, 48-54, 54-65 (filed June 9, 2012); GCI Reply Br. on Exceptions 16 (filed July 20, 2012); 
AARP Init. Br. 5-8 (filed Aug. 4, 2011); AARP/AG Br. on Exceptions 2-10 (filed July 20, 2012).)  Accordingly, 
IAWC (and the other parties) already have responded to most of these positions in brief.  (See, e.g., IAWC Init. Br. 
45-46, 48 (filed Aug. 8, 2011); IAWC Reply Br. 22-23, 38, 39-41, 44-46 (filed Oct. 7, 2011); IAWC Reply Br. on 
Exceptions 7-8, 11-14, 14-18, 18-19 (filed July 20. 2012).)  For the sake of brevity and given the age of this docket, 
IAWC will not reiterate those responses here.  For the reasons stated in the First Notice Order, the Commission 
should (again) reject GCI’s restated arguments.  (First Notice Order 50, 79, 101-02, 136, 142, 143, 145, 146, 187, 
204-05, 221-22, 239-40, 251 (Nov. 13, 2013).) 

GCI also raise what appears to be a new proposal related to Section 280.30(j)(4) of the Proposed Rules.  
That Section entitles a customer to a pro-rata credit in the event the utility delays activation of service for two or 
more calendar days beyond the activation periods required by the rules: 

If, through no fault of the applicant, the utility delays activation of service for 
two or more calendar days beyond the number of days required pursuant to this 
subsection, then it shall issue a credit to the new customer's account equal to the 
monthly customer charge for that customer pro-rated by the number of days of 
the delay beyond the requirements of this subsection. 

(Proposed Rules § 280.30(j)(4).)  GCI suggest that the pro-rata credit under this Section be increased to four times 
the monthly customer charge.  (GCI Cmts. 31.)  They characterize their recommendation as “minor revision” 
suggested for consistency with the inconvenience compensation credit required by Section 280.140, which governs 
disconnections of entire multi-metered premises for lack of access to one meter.  (Id. at 30-31.)  That Section 
provides in pertinent part:   

Inconvenience compensation credit: 

1) An inconvenience compensation credit shall be issued by the utility to the 
accounts of customers who are not otherwise eligible for non-payment 
disconnection when those customers are disconnected as a result of the 
utility's disconnection of non-paying customers in the same premises. 

2) The inconvenience compensation credit shall be four (4) times the monthly 
“customer charge” or $60.00, whichever is greater. 

(Proposed Rules § 280.140(d).)  

GCI’s recommendation is neither minor nor consistent.  It should be rejected.  It simply ignores why the 
inconvenience credit in Section 280.140(d) is large.  As the Commission explained in its First Notice Order, 
“Disconnecting someone’s service because a neighbor has not paid a bill or allowed access is, at best, a significant 
inconvenience.”  (Order 205.)  Accordingly, the Commission found that customers in good standing whose 
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Dated: March 24, 2014      

 
Respectfully submitted, 
 
ILLINOIS-AMERICAN WATER COMPANY 
 
/s/ Anne M. Zehr   
One of its Attorneys 
 
Albert D. Sturtevant 
Anne M. Zehr 
WHITT STURTEVANT LLP 
180 N. LaSalle, Suite 2001 
Chicago, Illinois 60601 
(312) 251-3018 
sturtevant@whitt-sturtevant.com 
zehr@whitt-sturtevant.com 
 

 

 
(continued…) 
 
connection is disconnected because of the (mis)conduct of their neighbor should receive a significant inconvenience 
credit.   

GCI also offer no reason why they first raise their proposal at this late stage of the proceeding.  Their new 
proposal has not been (and cannot be) fully vetted to determine whether it is appropriate.  For this reason as well, 
their recommendation should be rejected. 
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