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The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to the Notice given by the Administrative Law Judge 

(“ALJ”) on March 12, 2014, respectfully submits its First Notice Reply Comments 

(“Staff’s Reply Comments”) in support of proposed Illinois Commerce Commission 

(“Commission”) revisions to Part 280 of the Illinois Administrative Code. 

Relitigation of Topics Decided by the Commission 

Staff will not be offering reply comments to the many subjects discussed by the 

various parties that were already thoroughly addressed in the multiple rounds of 

testimony, hearings, briefs and exceptions.  Staff cannot speak for the Commission, but 

it did not perceive the Commission’s request for comments as an occasion to re-try 

these topics by offering information already in the record, but rather as an opportunity 

for fresh input and new perspectives on the decisions made by the Commission.  As 

discussed below in greater detail, at least one other party has asserted that the 

requested comments should mark the beginning of essentially an entire new set of legal 
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filings and maneuvers.  Staff disagrees and reaffirms its initial first notice period 

comments.   

Implementation 

Staff has no objection to an 18 month implementation period as was decided by 

the Commission.  Staff, however, recommends that the implementation should be 

accomplished using a clean flash-cutover on a single date certain for all utilities, rather 

than allowing utilities to implement portions of the rule gradually over time. (Staff RB, 

13.) 

As Staff noted in its Initial First Notice Comments (4-6) in the case of a gradually 

selected implementation, Staff is unsure as to what regulations would legally apply 

during the implementation for those sections which have not yet been implemented.  

The current rule will have to be repealed and replaced by the new rule, but there is no 

legal mechanism by which the repealed old rule can apply and be enforced while the 

utilities make their section by section transition to the new rule.  Further, the rule in 

effect and the proposed rule have many parallel concepts, but also depart from each 

other in significant ways.  This presents the various interested Parties, as well as the 

Commission, with more potential difficulties in attempting to determine what regulation 

exactly should apply during the interim.  With four large and midsized gas utilities, three 

large and midsized electric utilities, three large water utilities and many smaller utilities 

governed by Part 280, enforcement of the many bits and pieces of the new rule during 

an 18- or 24-month transition period, where each utility chooses what parts to 

implement at any given moment will very likely prove entirely unmanageable.  To meet 

its regulatory responsibilities, the Consumer Services Division Staff would in effect have 
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to be well versed on every variance in implementation of the proposed rule and may 

require daily to weekly modifications. Therefore, Staff respectfully requests that the 

Commission alter the proposed rule to become effective in its entirety for all utilities on a 

date certain, and until then the current rule shall apply in its entirety.   

Regulatory Asset 

Nicor asks that the proposed Part 280 rule “contain a provision allowing utilities 

to create a regulatory asset for the future recovery of costs incurred to come into 

compliance with Proposed Part 280.”  Nicor First Notice Period Comments, at 7.  Nicor’s 

request should be declined.  Creating a regulatory asset for the future recovery of 

implementation costs would violate test year principles by mismatching expenses and 

revenues from different periods. In fact, the Commission has already addressed this 

issue in the past.   

In Re Central Illinois Public Service Company, ICC Docket No. 93-0408 (Oct. 19, 

1994) (“CIPS”), a coalition of utilities sought to initiate a rulemaking for the purpose of: 

The proposed rule would establish specific categories of costs and cost 
savings which entities subject to regulation (‘regulated entities‘) by the 
Illinois Commerce Commission (‘Commission‘) would be authorized to 
defer for future recovery or flow back to customers; establish procedures 
for obtaining, where necessary, authorization to defer such costs; and 
authorize the recovery of such deferred costs through tariffs approved by 
the Commission. 
 
CIPS at 1. 

Relying on Business and Professional People v. Commerce Commission (1991) 

146 Ill.2d 175 (“BPI II”), the Commission generally ruled against implementing the 

rulemaking because: 

Because test year rules were viewed as intended to prevent utilities from 
mismatching revenue and operating expense data and post-in-service 
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carrying charges are not operating expenses, they were found not to be 
test year items. 

CIPS at 5.  

Nicor’s proposal would also violate the prohibition against single-issue 

ratemaking because it would defer selected elements of the revenue requirement 

formula and consider changes in them in isolation from changes in the other elements 

of the revenue requirement formula. Instead, all elements of a revenue requirement 

should be viewed in the aggregate so that changes in one element are netted against 

changes in all the other elements. The Illinois Supreme Court articulated this 

longstanding principle in BPI II, where it explained: 

The rule against single-issue ratemaking recognizes that the revenue 
formula is designed to determine the revenue requirement based on the 
aggregate costs and demand of the utility. Therefore, it would be improper 
to consider changes to components of the revenue requirement in 
isolation. Often times a change in one item of the revenue formula is offset 
by a corresponding change in another component of the formula. For 
example, an increase in depreciation expense attributable to a new plant 
may be offset by a decrease in the cost of labor due to increased 
productivity, or by increased demand for electricity. (Demand for electricity 
affects the revenue requirement indirectly. The yearly revenue 
requirement is divided by the expected demand for electricity to arrive at a 
per kilowatt hour rate. If actual demand is more than the estimated 
demand used in the formula, the utility's revenues increase.) In such a 
case, the revenue requirement would be overstated if rates were 
increased based solely on the higher depreciation expense without first 
considering changes to other elements of the revenue formula. 
Conversely the revenue requirement would be understated if rates were 
reduced based on the higher demand data without considering the effects 
of higher expenses. 
 
BPI II at 244-45.  
 

 The Nicor “regulatory asset” request is what the Commission has already 

rejected in CIPS and what the Illinois Supreme Court in BPI II found to violate basic test 

year principles and the prohibition against single issue ratemaking.  
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No Requirement For Another First Notice Proposed Order 

The Commission is not required by the Administrative Procedures Act (“APA”) to 

issue a second First Notice Proposed Order (“PO”).  A PO was already issued on June 

6, 2012.  Nicor requests that the ALJ set a schedule to issue a PO and then 2 

subsequent rounds of exceptions.  Staff presumes that the same logic that drives this 

request would equally apply to a Second Notice Order.   

 Nicor cites to no support for its extended schedule request.  In fact, the APA 

simply does not contain such a requirement.  See e.g., 5 ILCS 100/5-40 (general 

rulemaking provisions).  It appears that Nicor is attempting to meld two separate and 

distinct procedures into a blended one procedure.   

On the other hand, there is nothing prohibiting the Commission from accepting 

Nicor’s extended schedule request.  Staff, nonetheless, cautions the Commission 

against adopting the extended schedule because it would likely cause confusion in 

future rulemakings. 

Conclusion 

Accordingly, Staff respectfully requests that the Commission adopt modifications 

to the proposed rule consistent with Staff’s recommendations herein and in its Initial 

First Notice Period Comments. 

Respectfully Submitted, 

_______________________ 
MICHAEL J. LANNON 
KELLY A. TURNER 
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