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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
______________________________________________________________________ 
     
  : 
Northern Illinois Gas Company d/b/a  : 
Nicor Gas Company  :   
      : 
                : Docket No. 13-0549 
  : 
Application pursuant to Section 8-104 of the  : 
Public Utilities Act for Consent to and Approval : 
of an Energy Efficiency Plan.    : 
  : 
______________________________________________________________________ 
   
  

REPLY BRIEF OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Illinois Commerce 

Commission’s (“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 200.800), 

respectfully submits its Reply Brief (“RB”) in the instant proceeding. 

I. STATEMENT OF THE CASE 

Initial Briefs (“IB”) were filed on March 17, 2014 by the Northern Illinois Gas 

Company d/b/a Nicor Gas Company (“Nicor” or “Company”), Staff, the Environmental 

Law and Policy Center (“ELPC”), the People of the State of Illinois (“AG”), and the 

Citizens Utility Board (“CUB”).  Staff’s IB identified and responded to many, if not most, 

of the arguments raised in the IBs.  In the interest of brevity, Staff has not raised and 

repeated every argument and response previously addressed in Staff’s IB.  Thus, any 

omission of a response to an argument that Staff previously addressed simply means 
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that Staff stands on the position taken in Staff’s IB because further or additional 

comment is neither needed nor warranted.  

II. MODIFIED ILLINOIS NET-TO-GROSS FRAMEWORK 

 
 The Commission should adopt Staff’s NTG Framework (Staff Ex. 1.1) for Nicor 

Gas.  (Staff IB, 20-25.)  Staff’s NTG Framework can be found in Staff Ex. 1.1, and is 

explained in Staff Ex. 1.0. (Staff Ex. 1.0, 35-37; Staff Ex. 1.1.) 

In addition, the Commission should (1) adopt the spillover provision as adopted 

by the Commission in ICC Docket No. 13-0495; (2) direct Nicor to include language in 

its contracts with its implementers that prevent its contractors or any of their 

subcontractors from obstructing the consensus-seeking IL-TRM and NTG Update 

process; and (3) require the deemed NTG ratio values and the evaluators’ actual 

estimated NTG ratio values both shown in the evaluation reports for informational 

purposes.  (Staff IB, 21-22, 24; Staff Ex. 1.1, 4.)   

To the extent the Commission does not adopt Staff’s primary position or Staff’s 

two alternatives, the Commission should adopt either the AG’s or Nicor’s proposals as 

described in their respective testimony, which seem to be fairly consistent. Staff notes, 

however, that each description differs from the respective NTG Framework provided by 

the AG and Nicor, neither of which should be adopted.  
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III. RESPONSE TO AG 

First, Staff disagrees with the AG’s statement that “the Commission’s order in the 

Ameren docket (13-0498) specifically required the evaluator to consider SAG input 

when deciding on a new value when consensus cannot be reached.”  (AG IB, 35 

(emphasis added).)   

Staff’s interpretation of the Commission’s Order in ICC Docket No. 13-0498 and 

the fourth provision of Nicor’s NTG Framework is that the evaluator considers SAG 

input and makes the final determination on the NTG ratio values to deem in all cases, 

not only cases where consensus cannot be reached.  Nicor states that is not the intent 

of its fourth provision.  (Nicor IB, 32.)  However, Nicor stated its intent of “the fourth 

provision of the Company’s proposal [is to] ensure[] that the SAG has input into the 

process, the process is completed by March 1, and the independent evaluator will be 

the final arbitrator if SAG cannot reach consensus.”  (Nicor IB, 32 (emphasis added).)  

To clarify this issue, the Commission should slightly modify the fourth provision of 

Nicor’s NTG Framework to ensure the Commission’s Final Order contains language to 

reflect its intent that if SAG consensus is reached on a NTG value, then that NTG value 

would be deemed, but if consensus is not reached on a NTG value, then the evaluator 

would act as the arbiter for that NTG value. 

The AG argues that the Commission’s order should clarify that the SAG should 

be given a reasonable period of time to review information and attempt to reach 

consensus on the best NTG ratio values to deem prior to the March 1 deadline.  (AG IB, 

37.)  Nicor indicates that if the Commission determines that guidance with respect to 

schedules is necessary, then it supports the general direction the AG suggests.  (Nicor 

Gas IB, 36-37.)  While Staff prefers that the Commission impose no later than a January 
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deadline for providing the evaluator’s initial NTG recommendations as this creates 

greater certainty(Staff Ex. 3.0, 6:117-126), for the purpose of this alternative Staff does 

not object to the AG’s proposal, which appears to be acceptable to Nicor. 

Therefore, the Commission should adopt the following modifications to the fourth 

provision of Nicor’s NTG Framework: 

4. Allowing for a reasonable period of time to review information and 
attempt to reach consensus pPrior to March 1 of each year, the 
independent evaluator will present its proposed NTG values for each 
program to the SAG. The purpose of this meeting will be for the 
independent evaluator to present its rationale for each value and provide 
the SAG, in their advisory role, with an opportunity to question, challenge 
and suggest modifications to the independent evaluator’s values.  In 
proposing values, the independent evaluator may consider evaluation 
research from programs operated in Illinois and other jurisdictions, and 
any relevant factors that could influence the level of free-ridership and 
spillover in the following program year (e.g., changes to program design, 
incentive levels, market, building codes).  If consensus cannot be reached 
at SAG by March 1 on the best estimate of the NTG ratio value to deem 
for the upcoming program year, then the independent evaluator shall act 
as the final arbiter and determine the NTG ratio value that will be deemed 
for the following program year taking into consideration SAG input while 
also ensuring that the NTG ratio value reflects the best estimate of what 
the evaluated NTG ratio could reasonably be expected to be in the 
program year for which it is deemed.  The independent evaluator will then 
review this feedback and make the final determination of values to be 
used for the upcoming year.  If consensus can be reached at the SAG by 
March 1 on the most accurate NTG ratio value to deem for the following 
program year, then SAG’s consensus NTG ratio value shall be deemed for 
the following program year. 

(Nicor Gas IB, 31 (modifications added).) 
 

Second, it appears that the AG argues for Commission adoption of the NTG 

Framework adopted in the Ameren Order.  (AG IB, 37-38.)  If the Commission maintains 

the Plan 1 NTG Framework with minor modifications as it did in the Ameren Order, then 

the Commission should eliminate the existing confusion established by the Plan 1 NTG 

Framework by defining a program undergoing “significant changes” in either program 
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design or delivery or changes in the market itself as “a change that results in a NTG 

ratio value changing net savings by 10% or more.”  (Staff Ex. 2.0, 16.)  Such retroactive 

application of the NTG ratio value would also result in savings goal adjustments for 

Nicor Gas (assuming the Commission adopts this request of Nicor’s) for the relevant 

program year, which in turn protects Nicor from any type of disadvantage. (Staff IB, 28.) 

Third, the AG argues that the Commission’s NTG finding in Docket No. 13-0498 

should be adopted in this proceeding, although the AG also states it favors prospective 

application of the NTG ratios.  (AG IB, 37, fn. 25.) There appears to be no argument that 

the Commission has already approved retroactive application of the NTG ratios in ICC 

Docket No. 13-0498. Staff supports partial retroactive application in the case of non-

consensus issues; if there is a non-consensus issue, then the current NTG and previous 

year’s NTG values should be averaged, and that average should be the deemed NTG 

value for the following program year because it encourages all parties to reach 

consensus.  

IV. PORTFOLIO FLEXIBILITY, COST-EFFECTIVENESS, AND REPORTING  

 
The Commission should adopt Staff’s recommendations concerning flexibility, 

cost-effectiveness, and reporting, as described in Staff’s IB.  (Staff IB, 12-13.)  Staff also 

supports the previous flexibility provisions regarding SAG notification of 20% budget 

shifts to remain in place as described in the CUB IB.  Northern Ill. Gas Co., ICC Order 

Docket No. 10-0562, 43-44 (May 24, 2011) (“Plan 1 Order”); (CUB IB, 6.)  As explained 

in testimony, if the Commission does not adopt Staff’s recommendations concerning 

portfolio flexibility and reporting, then the Commission should reject the Company’s 
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request for adjustable savings goals.  (Staff Ex. 1.0, 27; Staff IB, 35-36.)  The 

Commission should ignore the other parties’ criticisms of Staff’s position as without 

merit. 

A. RESPONSE TO NICOR  

Nicor argues that if it is “strictly required to maximize net benefits for ratepayers, 

the Company could be forced to forego less cost-effective programs that target certain 

rate classes in order to maximize benefits.”  (Nicor Gas IB, 39.)  To be clear, this is not 

the intent of Staff’s recommendations, nor is it specified in Staff’s recommendations.  As 

stated in Staff’s IB, the Commission should adopt the following requirement: 

(1) The Company is directed to stay apprised of and respond prudently 
and reasonably to information concerning energy efficiency measure and 
program level cost-effectiveness while implementing its Plan to help 
ensure the Plan produces and maximizes the net benefits to Illinois 
ratepayers envisioned by Section 8-104 of the Act and remains in 
compliance with all other statutory objectives.    

(Staff IB, 12 (emphasis added).)  The clause “and remains in compliance with all 

other statutory objectives” ensures that the perverse outcome that Nicor Gas purports 

may occur would not actually occur in practice.  As Nicor Gas notes, Staff agrees 

Section 8-104(f)(5) requires the Plan provide for a “diverse cross section of 

opportunities for customers of all rate classes to participate in the program.”  (Nicor Gas 

IB, 39.)  Under Staff’s recommendation, the Company would not be forced to forego 

less cost-effective programs that target certain rate classes in order to maximize 

benefits because under Staff’s recommendation the Company must remain in 

compliance with all other statutory objectives, including Section 8-104(f)(5) of the Act.     

In other words, if the Company removes a cost-ineffective energy efficiency program 
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targeted to a particular rate class, and as a result, a certain rate class no longer has an 

opportunity to participate in the energy efficiency programs that they are paying for, then 

the Company would be violating Section 8-104(f)(5) of the Act. It would also be contrary 

to Staff’s recommendation, which requires consideration of, and compliance with, the 

statutory requirements when modifying its portfolio of measures to maximize net 

benefits.  Removal of the cost-ineffective program in the circumstance outlined above 

would be contrary to Staff’s recommendation, and Nicor’s concerns are unfounded. 

B. RESPONSE TO CUB 

CUB argues that “Staff wants a minimum cost-effectiveness requirement at the 

measure level, which would be measured through the Plan period.”  (CUB IB, 7.)  To the 

contrary, Staff clearly acknowledged there may be circumstances where it may be 

appropriate to include certain cost-ineffective energy efficiency measures in the Plan. 

(Staff Ex. 1.0, 18.) 

Furthermore, Staff’s position should not be a limit on flexibility  “insofar as 

requiring net benefits increase as a result of the program modification.”  (Staff IB, 36.)  

Staff’s recommendation explicitly includes cost-ineffective measures where these serve 

energy efficiency goals.  (Staff Ex. 1.0, 18.) Staff’s concern is simply with ensuring that 

unlimited promotion of cost-ineffective measures does not occur during the Plan 

because this would serve to erode net benefits for ratepayers and undermine the 

purpose of the energy efficiency statute. Id. at 17.  Accordingly, CUB’s characterization 

of Staff’s position is without merit and should be ignored. 

CUB also argues that Staff’s references to the MidAmerican cases are irrelevant 

because MidAmerican operates under a different statutory provision than the Company.  
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(CUB IB, 8.)  CUB’s argument misses the point.  The MidAmerican cases support 

Staff’s position that the Commission can and should impose more stringent 

requirements than imposed in the respective governing statutes for MidAmerican and 

the Company.  220 ILCS 5/8-408(a); 220 ILCS 5/8-104(f).  Since the Company is no 

longer proposing to meet its statutory savings goals, it does not make sense for the 

Company to promote measures and programs that produce negative net benefits to 

ratepayers (i.e., cost-ineffective) unless extenuating circumstances can be shown.  

MidAmerican Energy Co., ICC Order Docket No. 12-0132, 17-18 (Oct. 17, 2012). 

Rather, the Commission should require each program or measure be cost effective in 

this plan filing, unless extenuating circumstances can be shown to warrant inclusion of 

such program or measure, such as satisfying statutory objectives like offering programs 

to customers of all rate classes. (Staff Ex. 1.0, 18.) Moreover, the Company has 

sufficiently explained the extenuating circumstances for the existing cost-ineffective 

measures in its Plan with the exception of the cost-ineffective tankless water heater 

measure as addressed later in this RB.  (Nicor Gas IB, 17-18.)   

C. RESPONSE TO THE AG 

The AG opposes Staff’s reporting proposals, describing them as “unrealistic, 

bureaucratically and administratively burdensome, and unlikely to work in practice.”  

(AG IB, 22; AG Ex. 2.0, 16.)  To the contrary, Staff’s proposal is consistent with the 

reporting requirements and review processes that the Commission recently adopted for 

Ameren’s and MidAmerican Energy Company’s (“MidAmerican Energy”) Plans in 

Docket Nos. 13-0498 and 13-0423/13-0424 (Cons.), respectively. MidAmerican Energy 

Co., ICC Order Docket Nos. 13-0423/13-0424 (Cons.), 11, 24-26 (Dec. 18, 2013) 
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(“MidAmerican Order”); Ameren Plan 3 Order at 152-153.  Further, the Company notes 

that the information Staff requests can be, or already is in some cases, available to 

stakeholders and is contained in the Company’s Annual Report of Activities filed at the 

end of each plan year.  (Nicor Gas Ex. 7.0, 21.)  Accordingly, Staff’s proposal is 

reasonable and imposes little, if any, additional administrative burden upon the 

Company.   

V. COST-INEFFECTIVE TANKLESS WATER HEATERS 

Nicor argues that the Commission should approve tankless water heaters.  (Nicor 

Gas IB, 17-18.)  The Company’s reliance on the mere assertion that “customers often 

expect rebates associated with water heaters,” is insufficient to justify inclusion of 

extremely cost-ineffective energy efficiency measures that produce negative net 

benefits to ratepayers.  (Nicor Gas Ex. 3.0, 8; Staff Ex. 1.0, 22.)  While it is true that in 

certain cases the implementation of cost-ineffective measures could increase 

participation in other cost-effective measures and more than offset the losses from 

implementing the cost-ineffective measures,  this is not the case for the tankless water 

heater measure. (Nicor Gas Ex. 3.0, 8.)  Nicor argues for its inclusion based on the 

claim that there may be no other measures that the customer could implement; there is 

no tie to implementing the tankless water heater measure with increasing participation 

in cost-effective measures. Id. Moreover, Nicor claims that it proposes to offer this 

measure so that every customer would have an opportunity to install a gas efficiency 

measure, but the Company is already offering cost-effective water heater measures 

through the program that these same customers could choose to install.  Id.  Nicor Gas 

argues the tankless water heater measure has minimal costs, while the benefits and 
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participation opportunities are significant.  (Nicor Gas IB, 18.)  These assertions 

contradict the evidence in this case.  First, Nicor’s own analysis shows that the 

projected costs of implementing the measure are over six times the projected benefits of 

the tankless water heater measure.  (Nicor Gas Ex. 1.1, 95-96; Staff Ex. 1.0, 22.)  More 

specifically, tankless water heaters have a TRC test benefit-cost ratio of between 0.15 

and 0.36, depending on size, meaning projected costs are between three and more 

than six times higher than projected benefits. (Nicor Gas Ex. 1.1, 95-96; Staff Ex. 1.0, 

22.)  Further, Nicor Gas admits that it added the cost-ineffective tankless water heater 

measure to its program during Plan 1, yet as of the date it filed its surrebuttal testimony, 

there have been zero participants for the tankless water heater measure.  (Nicor Gas 

Ex. 13.0, 4.)  Nicor’s Plan projects only 6 participants for the tankless water heater 

measure.  (Nicor Gas Ex. 1.1, 95-96.)  Taken together, Nicor’s surrebuttal testimony 

and Nicor’s own Plan projections contradict its statement that the participation 

opportunities are significant for the tankless water heater measure. Thus, its serves the 

public interest for the Commission to direct Nicor to shift the funds associated with the 

extremely cost-ineffective water heaters to cost-effective joint programs implemented 

with ComEd.  (Staff IB, 12.) 

VI. MEASUREMENT OF SAVINGS GOALS 

Nicor states that it has demonstrated it cannot meet its savings goals as set forth 

in Section 8-104(c) of the Act without exceeding the 2% cost cap imposed in Section 8-

104(d). (Nicor Gas Ex. 1.0, 9-11.) Nicor argues that the Commission should only require 

the Company to meet cumulative savings goals measured from June 1, 2014 through 

May 31, 2017, as opposed to measuring the savings goals starting from June 1, 2011.  
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(Nicor Gas IB, 8.)  Nicor argues that measuring the savings goals from June 1, 2014 will 

(1) focus on the performance of Plan 2; (2) simplify the tracking of these goals; and (3) 

not require performance under Plan 2 to depend in any part on deviations from planned 

performance that occurred during Plan 1.  Id.  Nicor appears to reference the June 1, 

2011 start date because this date is specified in Section 8-104(c) of the Act.  220 ILCS 

5/8-104(c).   

  Section 8-104(c) states, in relevant part: 

(c) Natural gas utilities shall implement cost-effective energy efficiency 
measures to meet at least the following natural gas savings requirements, 
which shall be based upon the total amount of gas delivered to retail 
customers, other than the customers described in subsection (m) of this 
Section, during calendar year 2009 multiplied by the applicable 
percentage. Natural gas utilities may comply with this Section by meeting 
the annual incremental savings goal in the applicable year or by showing 
that total cumulative annual savings within a 3-year planning period 
associated with measures implemented after May 31, 2011 were equal to 
the sum of each annual incremental savings requirement from May 31, 
2011 through the end of the applicable year: 

   . . . 
        (6) an additional 1.2% by May 31, 2017, increasing  total savings to 
4.2%;  
  

220 ILCS 5/8-104(c) (emphasis added).   Nicor’s request is contrary to the plain 

language of the statutory savings requirement. Id. The total savings of 4.2% by May 31, 

2017 is relative to the use as of May 31, 2011.  220 ILCS 5/8-104(c).  Adoption of 

Nicor’s request would effectively lower the compliance requirement for Nicor from 4.2% 

savings to only 3%, since it ignores the Plan 1 statutory goals.  This is counter to the 

plain meaning of the statute. It is well settled that the interpretation or construction of 

statutes is a question of law, to be decided by the court or tribunal. See, e.g., Matsuda 

v. Cook County Employees and Officers Annuity and Benefit Fund, 178 Ill. 2d 360, 364; 

687 N.E. 2d 866 (1997); Bruso v. Alexian Brothers Hospital, 178 Ill. 2d 445, 452; 687 
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N.E. 2d 1014 (1997); Branson v. Dept. of Revenue, 168 Ill. 2d 247, 254; 659 N.E. 2d 

961 (1995). The primary rule of statutory construction is to give effect to the legislature’s 

intent in enacting the statute. Bruso, 178 Ill. 2d at 451. Legislative intent should be 

sought primarily from the language of the statute, People v. Beam, 55 Ill. App. 3d 943, 

946; 370 N.E. 2d 857 (5th Dist. 1977), since the language of the statute is the best 

evidence of legislative intent, Bruso at 451, and provides the best means of deciphering 

it. Matsuda, 178 Ill. 2d at 365. Statutes must be construed as a whole, and the court or 

tribunal must consider each part or section in connection with the remainder of the 

statute. Bruso at 451-52. If the legislature’s intent can be determined from the plain 

language of the statute, that intent must be given effect, without further resort to other 

aids to statutory construction. Bruso at 452. Thus, the threshold task for a court or 

tribunal in construing a statute is to examine the terms of the statute. Toys “R” Us v. 

Adelman, 215 Ill. App. 3d 561, 568; 574 N.E. 2d 1328 (3rd Dist. 1991).  

Therefore, the Commission should reject Nicor’s request.  Nicor commits to 

producing the finally revised modified therm savings goals broken down by program 

year in its compliance filing in this proceeding.  (Nicor IB, 9.)  The Commission should 

direct Nicor to produce the final therm savings goals, showing both the Plan 1 goals 

approved in ICC Docket No. 10-0562 and the revised Plan 1 goals under consideration 

in ICC Docket No. 14-0028.  (Staff Ex. 1.9, 12.) 

VII. CONCLUSION 

For the reasons set forth above Staff respectfully requests that the Commission’s 

Final Order in the instant proceeding reflect Staff’s recommendations consistent with 

Staff’s IB and this Reply Brief.  



Docket No. 13-0549 
Staff Reply Brief 

 

13 
 

 

 
Respectfully submitted, 

   
   
    
        
       JOHN L. SAGONE 
       KIMBERLY J. SWAN   
       Office of General Counsel 

Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 
(312) 793-2877 

 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
 
 
March 24, 2014 


