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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: Sonya Teague Kingsley, Administrative Law Judge 
 
DATE: March 14, 2014  
 
SUBJECT:   Illinois Commerce Commission  

On Its Own Motion   
 

Investigation of Applicability of Sections 16-122 and  
16-108.6 of the Public Utilities Act. 
 

RECOMMENDATION: Grant in part and deny in part CUB’s Motion for Clarification 
and ComEd’s Application for Rehearing. 

 
 

The Commission entered its Order in this proceeding on January 28, 2014. On 
February 18, 2014, the Citizens Utility Board (“CUB”) filed a Motion for Clarification. On 
February 28, 2014, Commonwealth Edison Company (“ComEd”) timely filed an 
Application for Rehearing. 

Motion for Clarification 
 

CUB seeks clarification as to the scope of the Commission’s ruling with respect 
to the question of aggregated anonymous data on pages 16-18 of the Order. CUB 
believes the Order should be modified to clarify that:  (1) the Anonymous Data Protocol 
does not bar the release of anonymous data to third parties, including but not 
exclusively Retail Electric Suppliers (“RES”), provided such information is released in 
accordance with the established Anonymous Data Protocol; and (2) the Anonymous 
Data Protocol is designed to be applied to customers within one customer class. 

 
ComEd, Commission Staff (“Staff”), and Elevate Energy (formerly CNT Energy) 

filed responses to CUB’s Motion for Clarification on March 5, 2014.  Elevate Energy 
states that it shares CUB’s desire for clarification on the issues discussed in the Motion 
for Clarification and requests that the Commission grant the motion.   

 
Staff states that it interprets the Commission’s Order as allowing the electric 

utility to release anonymous data in accordance with the approved Anonymous Data 
Protocol to a requesting third party. However, it recommends that at a minimum the 
Commission should modify the Order by removing the phrase “enumerated in Section 
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16-122” in the sixth paragraph in the Commission Analysis and Conclusion for the first 
issue in this proceeding. 
 

 Staff also states that it believes the Order is clear that in order to request 
customer specific information, a party such as Elevate Energy, would have to obtain 
authorization from the customer, like any other entity acting as an agent of the 
customer. Staff notes that the last sentence in the Commission Analysis and Conclusion 
for the first issue in this proceeding which concerns anonymous data may lead to some 
confusion because it seems to refer to the fourth issue in this proceeding. Staff points 
out that the latter issue exclusively addressed the release of customer specific 
information to RESs for non-billing purposes, it does not address the release of such 
information to parties other than RESs. Staff states that it is not opposed to broadening 
the scope of the fourth issue by applying the customer authorization requirements to 
requests from parties other than RESs. However, the language used in the discussion 
of that issue does not transfer easily to situations involving requests from parties other 
than RESs.  As a result, Staff recommends that the Commission clarify whether it 
intends to use this Order to specify requirements for parties other than RESs when 
those parties request customer specific information, in this case interval usage data, 
from the electric utility. Staff also recommends that the Commission specify the 
customer authorization requirements for parties other than RESs if it intends to broaden 
the scope of the fourth issue in this proceeding.  
 

With respect to CUB’s second requested clarification, Staff states that it agrees 
that the Commission should clarify whether it adopted CUB’s recommendation to group 
the anonymous data by customer class when it adopted CUB’s 15/15 rule. Staff 
provides suggested language to clarify this issue.  

 
In its response, ComEd states that it agrees with CUB that the Order should be 

clarified to provide that the release of anonymous customer usage information to any 
party, whether listed in Sections 16-122 or not, is not prohibited.  Additionally, ComEd 
maintains that while it supports CUB’s underlying position, it is not clear that the Order 
can be read to state, as CUB asserts, that a utility may release to any third party 
anonymous data in accordance with the Anonymous Data Protocol established in the 
Order. ComEd asserts that it believes the Commission appears to limit the disclosure of 
anonymous customer usage information only to those parties enumerated in Section 
16-122. ComEd argues the plain language and the contextual meaning of the Public 
Utilities Act (“PUA”) demonstrates that the release of anonymous customer usage 
information to parties not listed in Section 16-122 is permissive.  ComEd’s Application 
for Rehearing addresses this issue and it is discussed below. With respect to CUB’s 
second requested clarification, ComEd states that it believes the Commission intended 
to provide that the Anonymous Data Protocol is designed to be applied to customers 
within one customer class but specific clarification would be helpful.  

 
 ComEd was the only party that filed a reply on March 12, 2014.  In its reply, 
ComEd states that it objects to Staff’s suggestion in its response to “broaden the scope” 
of the fourth issue in this proceeding. ComEd notes the record and briefing on the 
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merits are long closed, and as Staff notes, its proposal for obtaining customer 
authorization either at the initial RES service sign-up or subsequently through a 
separate verifiable authorization was limited to the situation where a RES requests 
interval usage data for non-billing purposes from the utility.  ComEd also notes that the 
parties addressed that issue and that issue only in their filed comments and briefs. 
Additionally, ComEd points out the Initiating Order clearly directed the parties to 
address only RES access to its customers’ interval data for non-billing purposes. 
Finally, ComEd notes that CUB did not request clarification on this issue. It was raised 
for the first time by Staff in its response.  
 

The Commission’s Order appears to limit the disclosure of aggregated, 
anonymous customer usage information only to those parties enumerated in Section 
16-122.  As discussed below, I recommend that the Commission grant rehearing on this 
issue. It is clear that the Commission intended to provide that the Anonymous Data 
Protocol is designed to be applied to customers within one customer class, however, 
the attached Amendatory Order makes it clearer. Lastly, it does not appear the 
language noted by Staff in its response was intended to broaden the scope of the fourth 
issue. The attached Amendatory Order also includes modifications to address Staff’s 
concern. I recommend that the Commission enter the attached Amendatory Order. 
 

Application for Rehearing 
 
ComEd seeks rehearing on the Order’s conclusions relating to: (1) the release of 

aggregated, anonymous customer usage information and (2) RES access to its 
customers’ interval data that is not used for the purpose of billing a customer.  

 
ComEd argues, with respect to the first issue, that the Commission’s Order 

incorrectly interprets the language of Section 16-122 of the PUA by finding that it does 
not allow the utility to release anonymous customer usage data except to a service 
provider (an Alternative Retail Electric Supplier or municipality aggregating its residents’ 
electric service). ComEd contends the Commission’s conclusion is legally erroneous, 
stating that a reading of both the plain language and the contextual meaning of the PUA 
demonstrates that the release of anonymous customer usage information to parties not 
listed in Section 16-122 is permissive.   

 
ComEd argues the language of Section 16-122 is clear as what a utility must do, 

and what it is prohibited from doing. Section 16-122 lists those situations where utilities 
“shall,” i.e., are required, to provide certain types of customer data, both generic and 
specific, and prohibits the disclosure of “customer specific” data without authorization. 
Thus, ComEd maintains no language in Section 16-122 either requires or prohibits a 
utility from providing anonymous customer usage information to any party to the extent 
that such information is presented in a manner that precludes an individual or entity 
from determining the usage characteristics (or other personal identifying information) of 
identifiable end users. ComEd maintains that to the extent Section 16-122 is an 
“exclusive list,” it is of those parties to whom utilities must, or are required to, provide 
certain customer usage data. ComEd contends that there is no language in Section 16-

3 



13-0506 

122 that purports to “prohibit” a utility from voluntarily providing generic, aggregated or 
anonymous customer data to any party; nor does it purport to “prohibit” the Commission 
from authorizing a utility to do so.  ComEd further contends that the interpretation of 
Section 16-122 contained in the Order is inconsistent with past Commission and utility 
practice, noting that the Commission has more broadly interpreted Section 16-122 on 
other occasions. ComEd also argues that no party appeared to support the 
interpretation of Section 16-122 that the Commission adopted contrary to the assertion 
in the Order that its interpretation is supported by comments filed by Staff and the 
Attorney General.  

 
As indicated in the discussion regarding CUB’s Motion for Clarification, it appears 

all of the parties interpreted Section 16-122 to permit the release of anonymous data to 
third parties, including but not exclusively RESs. Thus, the interpretation that Section 
16-122 only allows the release of anonymous data to RESs was never briefed by the 
parties. Accordingly, I recommend that the Commission grant ComEd’s Application for 
Rehearing on this issue.  

 
ComEd further argues, with respect to the second issue, that the Commission 

erred in finding that customer disclosure required for opt-out governmental aggregations 
is sufficient as a means for RESs to obtain customer authorization to receive interval 
data for non-billing purposes.  ComEd maintains that the opt-out consent process is not 
appropriate for the disclosure of interval usage data. ComEd asserts that the 
Commission should adopt the same standard used for customer authorization for 
access to this information through initial signup under the contract (and the Commission 
should require RESs to prominently disclose authorization for same) or separate 
verifiable authorization consistent with Section 2EE of the Consumer Fraud and 
Deceptive Practices Act.   

 
This is the same argument that ComEd previously made on this issue.  This 

argument was thoroughly addressed in the Commission’s Order. ComEd has not 
presented any new evidence or information that would warrant rehearing on this issue.  

 
 Accordingly, I recommend that the Commission grant in part and deny in part 
CUB’s Motion for Clarification and enter the attached Amendatory Order to add clarity. I 
also recommend that the Commission grant in part and deny in part ComEd’s 
Application for Rehearing.   
 

The deadline for Commission action on the Application for Rehearing is March 
20, 2014. There is no deadline for Commission action on the Motion for Clarification. 
 
 
STK:fs 
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