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COMMONWEALTH EDISON COMPANY’S VERIFIED 
RESPONSE TO THE AG’S UNVERIFIED “MOTION IN LIMINE” 

Commonwealth Edison Company (“ComEd”), by its counsel, hereby responds to the 

“Motion in Limine” filed by the Illinois Attorney General’s office (the “AG”).  The Motion 

should be denied because it is inconsistent with the Illinois Commerce Commission’s (the 

“Commission” or ICC”) Order Commencing Investigation that initiated this Docket; is founded 

on many serious errors; and is inconsistent with the AG’s own direct testimony.  The Motion, 

alternatively, should be held for ruling on objections at trial.  

Introduction 

 The Order Commencing Investigation, dated October 23, 2013, states in part: “IT IS 

THEREFORE ORDERED by the Illinois Commerce Commission that an investigation be initiated 

pursuant to Section 9-250 of the Public Utilities Act to determine whether, and to what extent, 

customers of Commonwealth Edison Company are entitled to refunds for payments made pursuant to 

Riders AMP and AMP-CA, the extent and amount of any refund, and the mechanism for awarding 

any refund.”  Id., p. 2 (emphasis added). 

The Motion in Limine at its core is founded on two premises that are contrary to the 

Order Commencing Investigation, i.e., that by virtue of prior court decisions: (1) it already has 
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been determined that ComEd must pay a refund; and (2) the refund must include all amounts 

collected under “Rider AMP” from September 30, 2010, to December 31, 2012.  The 

Commission directed an investigation into whether a refund is owed, and, if so, the extent and 

amount.  The Motion would prevent assembly of a complete record on those questions. 

The Motion in Limine, moreover, rests on numerous serious errors.  The Motion: 

(1) repeatedly misstates the nature of this Docket, which is an investigation, not a “remand”; 

(2) misstates the issues; (3) is premised on a view of the law regarding when refunds are owed 

that is incorrect; (4) erroneously seeks to exclude relevant evidence that has proper foundation; 

and thus (5) incorrectly urges the Commission to decide whether to order refunds of costs 

recovered under a tariff rider while rejecting evidence of which costs were recovered under that 

rider and evidence that the costs were prudent, reasonable, and benefited customers.  The Motion 

also is inconsistent with the AG’s own direct testimony, in that it claims irrelevance of matters 

on which its own witness testifies.  The Motion should be denied or, alternatively, held for trial.1 

Background 

The Verification of Martin Fruehe that supports this Response has attached thereto a 

detailed timeline of events (“Table With Timeline”) with citations, as well as other supporting 

attachments.  Certain facts are discussed in this Background section of this Response.  Additional 

facts are discussed in later sections. 

On September 10, 2008, in ComEd’s 2007 rate case, ICC Docket No. 07-0566, the 

Commission’s final Order approved “Rider SMP”, limiting it to “the very limited purpose of 

implementing Phase 0 – a scaled deployment of AMI – as a pilot program”, and with further 

                                                 
1  In the alternative, the Motion in Limine should be addressed as objections at trial.  Thus, Staff and intervenors 
could submit or not submit rebuttal to the challenged evidence, and the Administrative Law Judges at trial could 
make a decision based on a full record and with the benefit of the parties’ pre-trial memoranda.  The Motion (at 
pp. 7-8) acknowledges its objections can be addressed in that manner, although it argues for a ruling before rebuttal.  
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conditions, including future conditions to be met in order for cost recovery to occur under 

Rider SMP. 

Rider SMP, as modified and approved by the Commission, never was filed under that 

name.  On October 9, 2008, ComEd filed the rider as modified and approved by the Commission, 

renamed as Rider AMP (referred to herein as “the first Rider AMP”), effective October 31, 2008, 

as part of ComEd’s then Schedule of Rates, Ill. C. C. No. 4, as 1st Revised Sheet No. 626, et 

seq.2 

The conditions for cost recovery never were met under the first Rider AMP (the renamed 

Rider SMP).  ComEd never recovered any costs thereunder. 

In November 2008, the AG appealed from various rulings in the final Order in ICC 

Docket No. 07-0566.  The issues pursued by the AG were (1) the failure to “roll forward” the 

depreciation reserve in rate base in light of the approved pro forma capital additions in rate base 

and (2) the establishment of the conditional cost recovery provisions in Rider SMP. 

On September 30, 2010, the Appellate Court (1) ruled in favor of the AG on the 

depreciation reserve issue (subject to a possible offset for ComEd’s third quarter 2008 pro forma 

capital additions) on the grounds that the failure to roll forward depreciation resulted in an 

overstated rate base and (2) held the conditional cost recovery provisions of Rider SMP to be 

single issue ratemaking.  Commonwealth Edison Co. v. Illinois Commerce Comm’n, 

Nos. 2-08-0959 Cons., 405 Ill. App. 3d 389 (Sept. 30, 2010) (“Rider SMP Appeal”), appeal 

denied (Ill. March 30, 2011).  The Appellate Court ordered a remand solely on the subject of the 

depreciation reserve and the possible capital additions offset.  The Appellate Court did not order 

a remand related to Rider SMP.  The Appellate Court did not order a refund on any issue. 

                                                 
2  A copy of the first Rider AMP, with revisions made on December 19, 2008, is included in the attachments to the 
Verification of Mr. Fruehe (attachment 3 to ComEd’s response to AG data request 2.09). 
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Meanwhile, on October 14, 2009, in a separate Docket, ICC Docket No. 09-0263, the 

Commission’s final Order approved, with modifications, ComEd’s Advanced Metering 

Infrastructure (“AMI”) pilot program (including certain customer applications) and ComEd’s 

second Rider AMP. 

On October 19, 2009, ComEd filed the second Rider AMP, effective October 30, 2009, 

Ill. C. C. No. 10, 1st Revised Sheet No. 223, et seq.3  In the remainder of this Response, 

references to “Rider AMP” mean the second Rider AMP unless otherwise noted. 

In January 2010, the AG appealed from the final Order in ICC Docket No. 09-0263.  On 

appeal, the AG challenged the establishment of the cost recovery provisions of Rider AMP.  The 

AG did not, however, seek a stay of the final Order or of cost recovery. 

Cost recovery began under Rider AMP in February 2010. 

On October 10, 2010, ComEd filed the petition for special permission for the Bridge 

Tariff (AG Ex. 1.5), and on December 3, 2010, in ICC Docket No. 10-0597, the Commission 

approved the “Bridge Tariff”.  On December 9, 2010, ComEd filed the Bridge Tariff, effective 

December 10, 2010, but beginning operation with January 2011 monthly bills, Ill. C.C. No. 10, 

Original Sheet No. 203.1. 

It is ComEd’s position that from January 2011 bills on, cost recovery under the 

Rider AMP mechanism was authorized by the Bridge Tariff, both as to charges for costs as such 

and as to reconciliation adjustments.  The AG (including in its direct testimony) disagrees. 

On December 13, 2010, in the appeal relating to Rider AMP, the AG filed a motion for 

summary reversal based on Rider SMP Appeal, requesting, in part, that the Appellate Court 

“expeditiously enter a judgment reversing the Commission’s decision authorizing ComEd to 

                                                 
3  A copy of the second Rider AMP, as later revised, is included in the attachments to the Verification of Mr. Fruehe 
(attachment 7 to ComEd’s response to AG data request 2.09). 
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collect money pursuant to the-now-invalid Rider SMP, and make clear that refunds are due 

ratepayers from the date the Court entered judgment in ComEd [Rider SMP Appeal] – 

September 30, 2010.”  The AG’s motion also asked for a remand. 

On February 8, 2011, in the appeal from the establishment of Rider AMP, the Appellate 

Court denied the AG’s December 13, 2010, motion seeking a summary reversal, an order making 

clear that refunds were due from September 30, 2010, and an order remanding the case to the 

Commission.  After the denial of that motion, that appeal was briefed.  The AG, in its May 7, 

2011, Appellant’s brief, and its July 5, 2011, reply brief, did not request refunds or a remand. 

On February 24, 2012, in the remand from ComEd’s 2007 rate case, ICC Docket 

No. 07-0566, the Commission issued its Order on Remand, which ordered a refund related 

(solely) to the depreciation reserve issue, stayed subject to appeal. 

On March 19, 2012, the Appellate Court in the appeal relating to Rider AMP, the 

Appellate Court ruled in favor of the AG’s claim that the cost recovery provisions of Rider AMP 

were single issue ratemaking.  People ex. rel Madigan v. Illinois Commerce Comm’n, 2012 IL 

App (2d) 100024 (March 19, 2012) (“Rider AMP Appeal”), appeal denied (Ill. Sept. 26, 2012).  

The Appellate Court did not order any refund.  The Appellate Court did not order a remand.  The 

Appellate Court issued its mandate on November 9, 2012. 

On January 11 and 15, 2013, the AG and the Citizens Utility Board (“CUB”) filed a 

motion to initiate a “remand” in ICC Docket No. 09-0263 from Rider AMP Appeal and motions 

to consolidate the proposed “remand” with ICC Docket Nos. 11-0459 and 12-0371, which are 

reconciliations relating to Rider AMP as to 2010 and 2011, respectively.  Staff and ComEd filed 

briefs opposing a “remand” as unlawful when, as here, the Appellate Court did not order one. 
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On February 14, 2013, the Commission denied the AG/CUB motions for a remand and to 

consolidate. 

On September 27, 2013, the Appellate Court affirmed the refund ordered by the Order on 

Remand in ICC Docket No. 07-0566.  Commonwealth Edison Co. v. Illinois Commerce Comm’n, 

2013 IL App (2d) 120334 (Sept. 27, 2013). 

From September 30, 2010, to December 30, 2012 (when recovery ended), under 

Rider AMP and the Bridge Tariff, ComEd recovered $14.6 million, but ComEd already has 

credited $5.1 million of that amount to customers.  ComEd did so in its 2012 and 2013 formula 

rate updates (ICC Docket Nos. 12-0321 and 13-0318).  From March 19, 2012, to December 31, 

2012, ComEd recovered $400,000 (based solely on the 2011 reconciliation), but that was 

credited to customers in the 2013 formula rate update.  (Above figures are rounded.)  The 

following chart which reflects the costs, recovery, and credits is from page 21 of Mr. Fruehe’s 

direct testimony.  See also the timeline attached to his Verification. 
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This Docket Is an Investigation, Not a “Remand” 

As stated by the Order Commencing Investigation, this proceeding is an investigation 

under Section 9-250 of the Act.  The Motion in Limine incorrectly repeatedly states that this 

Docket is a “remand” proceeding.  Motion in Limine, pp. 1, 9, 15. 

That statement is false.  The Commission expressly denied the AG/CUB motion to open 

a “remand”, as discussed earlier.  Moreover, for the Commission to open a “remand” would have 

been (and still would be) unlawful.4  The Motion, therefore, seeks to limit the facts considered in 

a Commission investigation, not in a court-ordered remand.  While the Commission should not 

refuse to receive proper evidence that is subject to no valid objection in any contested case, to do 

so in an investigation is particularly inappropriate.  An investigation should consider the facts. 
                                                 
4  The decision to order a remand is vested solely in the Appellate Court.  Ill. S. Ct. R. 369; 220 ILCS 
5/10-201(e)(V).  Thus, when a judgment is reversed without remanding, a lower court cannot conduct a remand.  
E.g., Dalan/Jupiter, Inc. v. Draper and Kramer, Inc., 372 Ill. App. 3d 362, 367-368 (1st Dist. 2007); Watkins v. 
Dunbar, 318 Ill. 174, 177 (1925); Russell v. Klein, 46 Ill. App. 3d 660, 664-665 (1st Dist. 1977).   

$14.6M Recovered After Initial Court Ruling

Dec 2012

2011 Rider AMP/Bridge Tariff
Reconciliation ends

Revenue Credit –
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recognized under the 

Bridge Tariff)
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Revenue Credit –
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Recovery 
(not ruled on
by the Court)
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Appellate Court rules Rider SMP 
(conditional) cost recovery provisions 
to be single issue ratemaking

Jul 2011

2010 Rider AMP 
Reconciliation begins

Dec 2011

2010 Rider AMP 
Reconciliation ends

Jul 2012

2011 Rider AMP/Bridge Tariff
Reconciliation begins

Jan 2011

Bridge Tariff begins

Mar 19, 2012

Appellate Court rules Rider AMP cost 
recovery provisions to be single issue 
ratemaking

2010 2011 2012 2013

2010
Cost/Revenue 
Reconciliation

$3.2M $0

Figure 3
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The Motion in Limine Misstates the Issues 

The Motion in Limine (at pp. 1-2) correctly quotes the Order Commencing Investigation 

regarding the multiple issues to be determined, but later (at p. 2) refers to “the issue to be 

addressed in this proceeding – how much of a refund ComEd ratepayers are entitled to given the 

decisions in the ComEd [Rider SMP Appeal] and Madigan [Rider AMP Appeal] cases.”  The 

evidence that the AG erroneously seeks to exclude relates both to (1) whether any refund is owed 

and, if so (2) the proper extent and amount of any refund, as discussed later in this Response. 

The Motion in Limine Misstates the Law Regarding Refunds 

Even assuming the Commission has jurisdiction in this Docket to order a refund, it must 

follow the applicable law regarding refunds.  The Motion in Limine has that law wrong.  This is 

not a case where the costs recovered were held by a Court to be unrecoverable as a matter of law.  

This also is not a case where costs recovered were held by a Court to be overstated.  Thus, 

assuming jurisdiction, the Commission must determine whether a refund would be equitable and 

whether recovery of the costs was unjust enrichment, and, if there is to be a refund, the right 

amount.  To decide those questions, it needs the facts. 

The Motion in Limine claims that “[u]nder Independent Voters of Illinois v. Illinois 

Commerce Comm’n, 117 Ill. 2d 90 … (1987) (“IVI”), the period for which the Commission must 

calculate refunds for ComEd customers begins September 30, 2010, the date of the Court’s 

decision in ComEd [Rider SMP Appeal], in which the Rider was declared unlawful, and lasts 

until December 31, 2012, the last day the Company collected surcharges through Rider AMP 

(the “refund period”).  Motion in Limine, pp. 6-7 (citing IVI, 117 Ill. 2d at 102-103). 
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The Motion in Limine is incorrect.  First, Rider SMP Appeal did not order any refund 

relating to Rider SMP or any other rider, nor did it order a remand on this subject, as discussed 

earlier. 

Second, Rider AMP Appeal also did not order any refund relating to Rider SMP or any 

other rider, nor did it order a remand, as discussed earlier. 

Third, the Appellate Court that issued Rider AMP Appeal previously in the same appeal 

denied the AG’s motion for a summary reversal and for an order clarifying that refunds are owed 

under Rider AMP as of September 30, 2010, and for an order of a remand. 

Fourth, after the Appellate Court denied that AG motion, the AG’s briefs on the merits 

did not request or argue for a refund or a remand.  The AG thereby waived such relief, see, e.g. 

Continental Casualty Co. v. Howard Hoffman & Assoc., 2011 IL App 100957, 100964, 955 

N.E.2d 151(1st Dist. 2011), although in any event, the Appellate Court did not order it. 

Fifth, the AG to date has not cited any Illinois case law that when a rider or other tariff is 

reversed as to its cost recovery provisions on the grounds of single issue ratemaking, refunds are 

automatic and 100% of amounts collected must be refunded.  ComEd knows of no such case law. 

The Motion in Limine cites IVI, but IVI contains no such holding.  IVI was an appeal 

after an earlier remand from the Supreme Court of Illinois.  In the original decision, Illinois Bell 

Telephone Co. v. Illinois Commerce Comm’n, 55 Ill. 2d 461 (1973), the Court held that certain 

costs approved for recovery through base rates (costs of lobbying, certain dues, promotional 

advertising, charitable donations, and a licensing fee paid to a parent company) were improper 

(unrecoverable) as a matter of law because of the nature of the costs.  Illinois Bell, 55 Ill. 2d at 

478-483.5  IVI expressly recognized that it involved recovery of costs that had been held to be 

                                                 
5  The Act was amended after IVI to allow recovery of some of these kinds of costs, but that does not change that at 
the time of Illinois Bell and IVI the Court was addressing what it held to be unrecoverable costs. 
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improper.  E.g., IVI, 117 Ill. 2d at 93, 102.  IVI did not involve single issue ratemaking.  IVI 

ordered a refund of the unrecoverable costs collected from the time of Illinois Bell going 

forward, even though the utility had a new set of base rates set in a later Docket, finding a refund 

not authorized by the Act, and therefore invoking the Court’s equitable powers and, in particular, 

the ability to order restitution of unjust enrichment.  IVI, 117 Ill. 2d at 93-105. 

Here, in contrast, the costs in question are not unrecoverable.  Indeed, the Commission 

repeatedly has allowed ComEd to recover other AMI Pilot (including customer applications) 

costs through base rates.6  The Rider SMP Appeal and Rider AMP Appeal decisions were based 

on single issue ratemaking, and there is nothing in either decision that holds the costs at issue to 

be improper. 

Moreover, the fact that IVI invokes the principle of unjust enrichment means that the 

evidence that the AG seeks to strike of the costs in question being prudent, reasonable, and 

benefitting customers plainly is relevant.  Under Illinois law, a party has been unjustly enriched 

as a result of an order or judgment that is later ruled invalid only if the party has received 

benefits that belong to another.  See Village of Oak Lawn v. Faber, 378 Ill. App.3d 458, 469 (1st 

Dist. 2007) (defining “unjust enrichment” as “the retention of a benefit conferred by another, 

without offering compensation, in circumstances where compensation is reasonably expected” 

(quoting Black’s Law Dictionary (8th ed. 2004)).  Whether the costs were prudent, reasonable, 

and benefited customers obviously bears on whether ComEd was unjustly enriched.  “‘Relevant 

evidence’ means evidence having any tendency to make the existence of any fact that is of 

consequence to the determination of the action more probable or less probable than it would be 

without the evidence.”  Ill. R. Ev. 401.  “All relevant evidence is admissible, except as otherwise 

                                                 
6   The Commission did so in ComEd’s 2010 rate case, and again in its 2012 and 2013 formula rate updates, as 
indicated earlier. 
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provided by law.”  Ill. R. Ev. 402.  As to whether ComEd has been unjustly enriched, such 

evidence is not unfairly prejudicial nor excludible on any other ground in Ill. R. Ev. 403. 

In Business and Professional People for the Public Interest v. Illinois Commerce 

Comm’n, 146 Ill. 2d 175 (1991) (“BPI II”), where the Court held that recovery of the full amount 

of deferred nuclear plant cost charges was single issue ratemaking, the Court stated in part: “In 

the present case, the intervenors argue that allowing recovery of deferred charges constitutes 

single-issue ratemaking because deferred charges measure only selected elements of the revenue 

formula. We agree with the intervenors that, as the record now stands, recovery of the full 

amount of deferred charges constitutes single-issue ratemaking. However, this argument speaks 

to the amount of charges which Edison may recover, rather than to whether recovery of any 

deferred charges is permissible.”  Id. at 245.  Thus, BPI II also illustrates that a finding of single 

issue ratemaking requires further analysis (including evidence) to determine whether or in what 

amount a refund may be owed. 

In Archer-Daniels-Midland Co. v. Illinois Commerce Comm’n, 293 Ill. App. 3d 459 (3d 

Dist. 1997), where the Appellate Court held certain costs were not recoverable through a fuel 

adjustment clause (“FAC”) and were single issue ratemaking, the Appellate Court made its 

ruling prospective only “due to the potential inequitable consequences resulting from this 

reversal”.  Id. at 468.  The Supreme Court of Illinois reversed, but on the grounds that the costs 

were recoverable through the FAC and that single issue ratemaking doctrine does not apply 

outside of a base rate case.  Archer-Daniels-Midland Co. v. Illinois Commerce Comm’n, 184 Ill. 

2d 391 (1998).  The Supreme Court did not address the ruling of the Appellate Court on equity. 

Nothing in the later Appellate Court affirmance of the Commission’s Order on Remand 

in ICC Docket No. 07-0566, where a remand was ordered by Rider SMP Appeal on the 
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depreciation reserve “roll forward” issue and the Commission ordered a refund, is to the 

contrary.  That affirmance, Commonwealth Edison Co. v. Illinois Commerce Comm’n, 2013 IL 

App (2d) 120334 (Sept. 27, 2013), involved application of the prior holding in Rider SMP 

Appeal that rate base had been overstated by not “rolling forward” in rate base the depreciation 

reserve for existing plant in light of the pro forma capital additions in rate base.  The decision on 

appeal from the remand discusses the rejection of consideration of equity in the context of an 

Appellate Court holding that rate base had been overstated.  There is no holding, or evidence, 

here, that the costs recovered through the Rider AMP mechanism are overstated.  Just the 

opposite is true.  ComEd has submitted evidence that the costs are reasonable, not overstated.  

The AG seeks to bar that evidence. 

As noted above, the Appellate Court did not order a refund here nor did it remand the 

matter for the Commission to take any specific action.  Absent such actions by the courts, the 

Commission’s authority to order refunds, if it exists at all, must be based on equitable 

considerations.  Well-established principles, including the filed rate doctrine and the prohibition 

on retroactive ratemaking (discussed in IVI, for example), generally prevent the Commission 

from reversing course and ordering refunds of amounts collected in accordance with tariffs the 

Commission previously has approved. 

There is considerable irony in the Motion in Limine claims that customers have been 

denied “compensation” for four years.  E.g., Motion in Limine, p. 8.  The AG seeks to keep out 

of the record whether the costs in question in fact are prudent, reasonable, and benefited 

customers.  The AG’s claim also ignores that ComEd already has credited to customers 

$5.1 million of the $14.6 million that the AG claims should be refunded, as noted earlier 
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Finally, the general constitutional and ratemaking principle is that a utility is entitled to 

the opportunity to recover its prudent and reasonable costs of service. 

Under long established federal and Illinois constitutional law, and Illinois 
ratemaking law, a utility’s rates must be set so as to allow it the opportunity to 
obtain full recovery of its prudent and reasonable costs of service, including its 
costs of capital.  ….  Allowing a utility the opportunity to recover fully its costs of 
service, including its costs of capital, is in the long-term interests of customers, 
because this is necessary in order for the utility to be able to provide adequate, 
safe, and reliable service over time at the least long term cost. 

North Shore Gas Co., et al., ICC Docket Nos. 11-0280, 11-0281 Cons. (Order Jan. 10, 2012), 

p. 5 (citations omitted).  There is nothing in the single issue ratemaking doctrine or this specific 

case that warrants leaping to the conclusion that, if Rider AMP violated single issue ratemaking, 

that means any, much less 100%, of the costs recovered must be refunded, particularly without 

examination of the prudence, reasonableness, and customer benefits of the costs. 

Evidence Regarding the Two Riders and the Bridge Tariff 

The AG seeks to exclude portions of the direct testimony of Martin Fruehe (ComEd 

Ex. 1.0) regarding: (1) distinctions between Rider SMP / the first Rider AMP versus (the second) 

Rider AMP as irrelevant and (2) distinctions between cost recovery under (the second) 

Rider AMP versus the Bridge Tariff as irrelevant and in part lacking foundation.  Motion in 

Limine, pp. 2, 5-6, 7, 9-10, 11-12.7 

The Motion should be assessed in the context of the fact that this is a Commission 

investigation.  The record should contain the facts. 

The Two Riders.  Mr. Fruehe, who has personal knowledge of the proceedings involving 

and the application of the two Riders, the Bridge Tariff, ComEd’s base rates, and the ICC 
                                                 
7  The Motion in Limine also seeks to strike from Mr. Fruehe’s testimony: (1) cross-references to the other two 
ComEd witnesses; (2) statements of ComEd’s positions (pp. 3, 23), (3) the correct factual statement that 
Rider SMP / the first Rider AMP never recovered any costs (pp. 7, 13); (4) testimony regarding how much ComEd 
recovered after the March 19, 2012, Rider AMP Appeal decision (p. 19); and (5) ComEd Ex. 1.1, which is a copy of 
the Commission special permission approving the Bridge Tariff.  Item (1) assumes the other part of the Motion, 
discussed further below, is granted.  The Motion presents no valid basis for striking (2), (3), (4), and (5). 
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Dockets related to those subjects, presented pre-filed direct testimony regarding the distinctions 

between the two Riders and the different facts relating to the two Riders over time, such as which 

cost recovery occurred under which tariff, when, and in what amounts. 

The Motion in Limine seeks to use IVI’s reaching back to Illinois Bell, and Rider AMP 

Appeal’s collateral estoppel / law of the case finding based on Rider SMP Appeal, as grounds for 

the AG’s claims that Rider SMP (the first Rider AMP) and Rider AMP (the second) are the same 

rider and thus refunds are automatic, or at least possible, as of September 30, 2010.  That, 

however, is incorrect.  IVI recognized the filed rate doctrine (without using the term) and the rule 

against retroactive ratemaking in its discussion of Mandel Brothers, Inc. v. Chicago Tunnel 

Terminal Co., 2 Ill. 2d 205 (1954), other case law, and the Act, in determining whether refunds 

were proper as of the date of the Illinois Bell decision.  IVI, as noted earlier, used equity to reach 

back on the grounds that the costs at issue were unrecoverable as a matter of law. 

Rider AMP Appeal is not a valid ground for holding the two Riders are the same for all 

purposes and in addition reaching back to September 30, 2010.  The Appellate Court rejected the 

AG’s motion relating to summary reversal, a refund, and remand, and it later reversed without 

ordering a refund or a remand, as discussed earlier.  Moreover, the collateral estoppel / law of the 

case finding regarding Rider SMP and Rider AMP being “the same rider” was addressed solely 

in relation to barring re-litigation of the issue of whether the cost recovery provisions of 

Rider AMP (the second Rider AMP) are single issue ratemaking.  The AG cites nothing in 

Rider AMP Appeal or any other case law that extends collateral estoppel or law of the case when 

it has been found as to one issue, here, whether the provisions are single issue ratemaking, to 

govern a different issue, such as the questions here of whether, or in what amount, a refund may 

be owed.  ComEd is aware of no such case law. 
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Thus, Mr. Fruehe’s discussion of the facts regarding the two Riders is relevant and is not 

in any way barred by Rider AMP Appeal or by any other law or decision. 

The Motion in Limine’s complaint with Mr. Fruehe’s testimony regarding the two Riders 

and the Bridge Tariff (discussed below) essentially is that the AG draws different conclusions 

from the facts and has a legal position different than ComEd, not that the facts are irrelevant.  

That is not a valid basis to strike the evidence.  Nor would the AG be prejudiced, much less 

unfairly prejudiced, by the evidence.  The AG does not appear to actually contest the facts, just 

the conclusions to be drawn from the facts.  The AG faces no unfair burden as to its rebuttal, and 

can rebut or not as it chooses, and brief the conclusions and legal positions as it chooses. 

The Bridge Tariff.  Mr. Fruehe presented pre-filed direct testimony that, among other 

things, beginning with January 2011 customer bills, the Bridge Tariff is the source of the 

authority both for (1) recovery of costs of the AMI Pilot (and customer applications) through the 

Rider AMP mechanism (the line on customer bills created for and used by Rider AMP), and 

(2) recovery of the reconciliation adjustments applied in 2011 (based on the 2010 reconciliation) 

and in 2012 (based on the 2011 reconciliation). 

The Motion in Limine’s attempt to bar that testimony is confused and contrived.  The 

Motion, remarkably, claims that whether the Bridge Tariff replaced Rider AMP as the vehicle for 

recovering the costs is not relevant.  Motion in Limine, p. 11.  Rider SMP Appeal and Rider AMP 

Appeal never addressed the Bridge Tariff.  The Motion does not and cannot contend otherwise.  

The sole basis of the refund claim of the AG is the single issue ratemaking holding as to 

Rider AMP.  There is no such holding as to the Bridge Tariff.  Nor does the AG present any 

claim or argument as to why the Bridge Tariff is single issue ratemaking. 



16 
 

The Motion in Limine questions the foundation of the testimony, because Mr. Fruehe 

states his understanding of the Bridge Tariff.  Motion in Limine, p. 11.  Mr. Fruehe is competent 

to testify as to the meaning and application of a ComEd tariff that he was involved in 

administering.  The Motion also is fatally undercut by the direst testimony of the AG witness.  

The AG tendered direct testimony on the meaning and nature of the Bridge Tariff from an 

outside witness who had no identified involvement with the Bridge Tariff.  Brosch Direct, AG 

Ex. 1.0, pp. 7-11.  The AG cannot have it both ways.8 

The Motion in Limine claims certain charts provided by Mr. Fruehe’s direct testimony 

should be stricken because they make an implication or suggestion that is “incorrect”.  Motion in 

Limine, p. 12.  We have trials to determine whether testimony is incorrect.  That normally is not 

properly determined upon motion.  To do so would violate due process, at least absent a sound 

legal basis for holding the testimony is incorrect as a matter of a law.  See, e.g., Quantum 

Pipeline Co. v. Illinois Commerce Comm’n, 304 Ill. App. 3d 310 (3d Dist. 1999) (Commission 

denied due process by not affording adequate notice and opportunity to be heard). 

The AG has not shown the testimony is incorrect, and certainly not as a matter of law.  

The AG cites a portion of ComEd’s petition in support of adoption of the Bridge Tariff, Motion 

in Limine, p. 12, citing ComEd’s Bridge Tariff Petition (AG Ex. 1.5) at ¶ 6(a), but the AG fails 

to recognize that it is citing a provision that relates only to operating expenses, and that the 

Petition (at ¶ 6(b)) contains language regarding recovery capital costs that is different from what 

the AG cites.  In particular, ¶ 6(b) of that Petition states “Because a rate case can provide no 

means to recover the return of and on these investments prior to the new rates becoming 

effective, the Bridge Tariff does not immediately suspend the collection of the carrying costs of 

                                                 
8  In addition, the AG has propounded data requests to ComEd relating to various points in Mr. Fruehe’s testimony 
regarding recovery under authority of the Bridge Tariff through the Rider AMP mechanism.  Copies of ComEd’s 
responses to AG data requests 5.01, 5.02, 5.03, 5.04, and 5.05 are attached to Mr. Fruehe’s Verification.  
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ComEd’s invested assets under Rider AMP.”  That section correctly recognized that depreciation 

expense (return of) and financing costs (return on) that ComEd would incur prior to the AMI 

Pilot’s capital investment’s inclusion in base rates and those rates becoming effective would be 

unrecovered if recovery through the Rider AMP mechanism ceased.  Thus, the Bridge Tariff 

allowed recovery of those costs to continue under the Rider AMP mechanism.9 

Evidence that the AMI Pilot Costs Are Prudent, 
Reasonable, and Benefited Customers 

The Motion in Limine seeks to exclude, as irrelevant, the direct testimony of 

Mr. O’Toole and Mr. Eber (ComEd Exs. 2.0 and 3.0) that the AMI Pilot (and associated 

customer applications) costs were prudent, reasonable, and benefitted customers.  Motion in 

Limine, pp. 13-15.   The AG does not and could not claim a lack of foundation. 

As discussed earlier in this Response, the record in this investigation should include the 

facts, and the AG has the law wrong regarding whether, when, and in what amount a refund may 

be owed.  In order to require a refund, and, in particular, to reach back to September 30, 2010, 

the Commission could not do so without considering the facts relating to equity and unjust 

enrichment.  The testimony of Mr. O’Toole and Mr. Eber is relevant and should not be stricken. 

ComEd’s position, in part, is that the AG’s claim for a refund is a claim for a windfall for 

customers, by denying recovery of costs that should be recovered, by sweeping in amounts under 

the Bridge Tariff, and by ignoring the $5.1 million in credits that customers already have 

                                                 
9  The AG previously has recognized this distinction.  The January 25, 2013, AG/CUB responses in opposition to 
ComEd’s motions to dismiss the two Rider AMP reconciliation Dockets then pending, stated in part: “Moreover, 
contrary to ComEd’s argument that it admits is ‘questionable’, the ComEd Bridge Tariff, which authorized the 
recovery of previously allowed pilot operating expenses in its then pending Docket No. 10-0467 rate case (but 
retained Rider AMP’s recovery of a return of and on pilot investment through the date new rates took effect) 
did not terminate ComEd’s reconciliation obligations under Rider AMP.”  January 25, 2013, AG/CUB responses in 
ICC Docket Nos. 11-0459 and 12-0371, p. 3 (citation omitted) (emphasis added). 
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received.  The record should include the evidence of Mr. O’Toole and Mr. Eber, which shows 

that a refund would be a windfall. 

THEREFORE, the AG’s Motion in Limine should be denied or, alternatively, held for 

trial. 
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