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I. INTRODUCTION 

To grant the Limited Certificate and Water Certificate that Aqua requests in this 

proceeding, the Commission must find that Aqua has met the requirements of Section 8-406(b) 

of the Public Utilities Act.  The record shows that Aqua has met those requirements.  This is, for 

the most part, undisputed.  There is no substantive opposition to the Limited Certificate.  And 

Staff and Aqua agree that Aqua has met the requirements for the Water Certificate.  Staff and 

Aqua agree that a water transmission main in the Water Certificate area corridor is necessary and 

is the least-cost means of satisfying Aqua’s University Park customers’ need for softened, 

filtered water.  And they agree (and Intervenors do not dispute) that Aqua has the managerial 

capability to construct the main and the financial ability to finance the main.   

Only two points are contested, and then only by Intervenors (the Villages of Peotone and 

Monee and the City of Wilmington): (1) whether the two-mile corridor of the Water Certificate 

area is necessary, and (2) whether a water transmission main is the least-cost means of bringing 

better water to University Park.  But, as Staff and Aqua agree and as the record evidence amply 

shows, University Park customers need better water, and a water transmission main connecting 

Aqua’s Kankakee and University Park service areas through the Water Certificate corridor area 

is the least-cost means of meeting that need.  Neither the law nor the record support Intervenors’ 

claims to the contrary.  The Commission should—as Aqua proposes and Staff agrees—grant 

Aqua the Water Certificate and thereby permit Aqua, finally, to answer its University Park 

customers’ demand for softened, filtered water. 

II. ALL BUT TWO ISSUES ARE UNDISPUTED. 

The parties agree that Section 8-406(b) of the Public Utilities Act, 220 ILCS 5/8-406(b), 

governs Aqua’s request for the Limited Certificate and Water Certificate.  (Aqua Init. Br. 4; Staff 

Init. Br. 4; Villages Init. Br. 11-12; Wilmington Init. Br. 4.)  Only Intervenors argue that Aqua 
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has not met the requirements for the Water Certificate, but their claims relate to only two of 

those requirements—the need for the Water Certificate corridor and the cost of the water 

transmission main within that corridor.  (Villages Init. Br. 12-19; Wilmington Init. Br. 5-12.)  As 

explained below, Intervenors’ objections are unfounded.  (See infra § IV.)  

A. The Limited Certificate is not substantively disputed. 

As it explained in testimony and brief, Aqua requests the Limited Certificate to clarify a 

discrepancy between the maps and legal descriptions underlying a Certificate that the 

Commission granted in Docket 87-0402 and to answer requests for service in that area.  (Aqua 

Init. Br. 17.)  Staff and Aqua agree that Aqua has met the Section 8-406(b) requirements for the 

Limited Certificate.  (Id. at 17-18; Staff Init. Br. 6, 12, 14.)  Staff expressly recommends that the 

Commission grant Aqua the Limited Certificate.  (ICC Staff Ex. 1.0 (Atwood Dir.), pp. 13, 21-

22.)   

Peotone and Monee do not object to the Limited Certificate.  (Aqua Init. Br. 18.)  

Wilmington does, although it offered no evidence in direct opposition to the Limited Certificate.  

In a footnote in its initial brief, however, Wilmington claims that it objects to the Limited 

Certificate for the same reasons that it objects to the Water Certificate.  (Wilmington Init. Br. 3-

4, n.2.)  But Wilmington’s opposition is not credible.  Wilmington’s brief addresses only Aqua’s 

proposed water transmission main and the Water Certificate area.  (See generally, id.)  The main 

and the two-mile corridor in which Aqua proposes to construct it are separate and distinct from 

the Limited Certificate.  Again, the Limited Certificate will clarify the Docket 87-0402 

Certificate area and allow Aqua to answer service requests there.  (Aqua Init. Br. 17.)  

Importantly, Wilmington’s corporate boundaries are nowhere near the Water Certificate corridor, 

let alone the Limited Certificate area.  (Aqua Exs. 2.0 (Blanchette Reb.), p. 23 (noting 

Wilmington’s eastern corporate boundary is seventeen miles from the western boundary of the 
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Water Certificate area); 2.1.)  Wilmington’s opposition to the Limited Certificate is curious at 

best.  The Commission should disregard it. 

As Staff recommends, the Commission should grant Aqua the Limited Certificate. 

B. Aqua’s managerial capability is not disputed. 

No party disputes Aqua’s ability to efficiently manage and supervise construction in both 

the Limited Certificate and Water Certificate areas.  (Aqua Init. Br. 11, 17; Staff Init. Br. 12-13.)  

The Commission should find that Aqua possesses the requisite managerial capability to 

construct, operate, and maintain utility facilities in both Certificate areas.   

C. Aqua’s financial capability is not disputed. 

No party disputes Aqua’s ability to finance construction in both the Limited Certificate 

and Water Certificate areas without adverse consequences to its customers.  (Aqua Init. Br. 12, 

17; Staff Init. Br. 14.)  The Commission should find that Aqua possesses the requisite financial 

capability to construct, operate, and maintain utility facilities in both Certificate areas. 

D. Aqua’s ratemaking and accounting proposals are not disputed. 

No party disputes that the rates for utility service and the depreciation rates that Aqua 

proposes for the Limited and Water Certificate areas, as well as Aqua’s proposed accounting 

treatment for construction in those areas, are appropriate.  (Staff Init. Br. 15-17; Aqua Init. Br. 

18.)  The Commission should approve Aqua’s ratemaking and accounting proposals for both 

Certificate areas. 

III. STAFF DOES NOT OBJECT TO THE WATER CERTIFICATE. 

In brief, Staff explained that Aqua has met the requirements for the Water Certificate.  

Specifically, Staff agrees that the Water Certificate is necessary to provide adequate service to 

Aqua’s University Park customers, and that a water main within the Water Certificate area is the 

least-cost means of providing that service, as required by Section 8-406(b)(1).  (Staff Init. Br. 9, 
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11-12.)  Staff does not object to the Water Certificate corridor area.  (Id. at 9.)  Staff also agrees 

that Aqua has met the requirements of Section 8-406(b)(2) and (3) for the Water Certificate, as 

explained above.  (See supra §§ II. B & C.)  The Commission should—as Aqua proposes and 

Staff agrees—grant Aqua the Water Certificate. 

IV. INTERVENORS’ TWO OBJECTIONS TO THE WATER CERTIFICATE 
IGNORE THE LAW AND THE EVIDENCE. 

 Intervenors dispute the need for the Water Certificate corridor and Aqua and Staff’s 

conclusion that construction of a water main in that corridor is the least-cost means of satisfying 

University Park’s need for better water.  (Villages Init. Br. 12-19; Wilmington Init. Br. 5-12.)  

Intervenors’ arguments, however, are not grounded in either the law or the record evidence. 

A. The water transmission main is necessary to provide adequate, reliable, and 
efficient service to University Park customers. 

Basic tenets of statutory construction demand that statutes be afforded their plain and 

ordinary meaning.  Collinsville Cmty. Unit Sch. Dist. No. 10 v. Reg’l Bd., 218 Ill. 2d 175, 186 

(2006).  Illinois law prohibits an adjudicative body from reading into a statute exceptions, 

limitations, or conditions that the legislature did not express.  Sheffler v. Commonwealth Edison 

Co., 2011 IL 110166, ¶ 75; In re C.N., 196 Ill. 2d 181, 213 (2001).   

Intervenors ask the Commission to ignore these basic canons of statutory construction in 

applying Section 8-406(b)(1) of the Public Utilities Act.  220 ILCS 5/8-406(b)(1).  That Section 

allows the Commission to grant Aqua the Water Certificate if the record shows that the water 

transmission main that Aqua proposes to construct in the Water Certificate area “is necessary to 

provide adequate, reliable and efficient service to [Aqua’s] customers.”  Id.  The record shows 

that the main is necessary. 
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1. Section 8-406 does not require utility customers to suffer a health risk 
before they can receive adequate service.  

Peotone and Monee claim that University Park customers do not need better water 

because their water meets or exceeds all Illinois Environmental Protection Agency standards.  

(Villages Init. Br. 14.)  And they argue that Aqua “has [not] demonstrated any health risks to 

University Park customers based on the quality of their water.”  (Id. at 14-15.)  But whether there 

is a “health risk” to utility customers is not the standard for determining the need for proposed 

construction under Section 8-406(b)(1).   

The plain language of Section 8-406(b)(1) requires only that proposed construction be 

“necessary” to provide “adequate, reliable, and efficient service.”  220 ILCS 5/8-406(b)(1).  The 

Illinois Supreme Court has found that “necessary,” as it is used in Section 8-406(b), does not 

mean “indispensably requisite.”  Eagle Bus Lines, Inc. v. Ill. Comm. Comm’n, 3 Ill. 2d 66, 78 

(1954).  Rather, proposed construction satisfies the statutory “necessity” standard “if it is needful 

and useful to the public.”  Id.; see also King v. Ill. Comm. Comm’n, 39 Ill. App. 3d 648, 653 (4th 

Dist. 1976).    

The proposed water transmission main is needed by and is useful to University Park 

customers.  As Aqua explained extensively in testimony and brief, University Park’s water is 

inadequate.  (Aqua Init. Br. 5-7.)  The best evidence of this is University Park customers’ 

repeated demands for better water.  (Aqua Ex. 1.0 (Blanchette Dir.), p. 8.; see also 

http://www.icc.illinois.gov/docket/PublicComments.aspx?no=13-0246.)  Staff agrees “there is a 

need for higher quality drinking water in Aqua’s University Park Division.”  (Staff Init. Br. 7.)  

And the Villages’ own witness testifies that the water in University Park is “very hard” and may 

“appear cloudy or colored or . . . taste or smell bad.”  (Peotone/Monee Jt. Ex. 1.0 (Nagle Dir.), 
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pp. 9-10.)  Simply put, University Park needs better water.  The main is a means—and the least-

cost means—of meeting that need. 

Further, Illinois courts will not interpret “necessary” in Section 8-406(b)(1) to render an 

absurd result.  Chatham Foot Specialists, P.C. v. Health Care Serv. Corp., 216 Ill. 2d 366, 396 

(2005).  But that is just what the Villages ask the Commission to do in advocating their novel 

“health risk” standard.  The Public Utilities Act requires utilities to provide adequate, reliable, 

and efficient service to their customers.  220 ILCS 5/8-101 (“A public utility shall furnish, 

provide, and maintain such service instrumentalities, equipment, and facilities as shall promote 

the safety, health, comfort, and convenience of its patrons, employees, and public and as shall be 

in all respects adequate, efficient, just, and reasonable.”).  Waiting until those customers suffer a 

“health risk,” however, before proposing the construction necessary to improve their service 

would cut against that duty.  Moreover, the process of obtaining a Certificate and constructing 

utility facilities can be lengthy.  This proceeding, for example, is nearly one year old.  (See Aqua 

Ver. Pet. (filed Mar. 27, 2013).)  A utility cannot wait until service poses a “health risk” to its 

customers before commencing the extended process to remedy the problem.  The Commission 

should reject the Villages’ nonsensical interpretation of “necessary” in Section 8-406(b)(1) to 

require a “health risk.” 

2. Section 8-406 does not require that a utility already have received 
applications for service in an area to provide adequate service there. 

Intervenors argue that the Water Certificate corridor area—but, importantly, not the water 

main—is not necessary because Aqua has not received specific requests for service in the Water 

Certificate area.  (Villages Init. Br. 13; Wilmington Init. Br. 10.)  The Villages claim, for 

example, that “a need in [University Park] cannot demonstrate a need for service in the [Water 

Certificate area].”  (Villages Init. Br. 10.)  They are wrong. 
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Their position again ignores the plain language of Section 8-406(b)(1).  Section 8-

406(b)(1) requires a utility seeking a Certificate to demonstrate that “the proposed construction is 

necessary to provide adequate, reliable, and efficient service to its customers.”  220 ILCS 5/8-

406(b)(1) (emphasis added).  Not, “its future customers.”  Id.  Intervenors offer no legal 

authority in support of their contrary position.  Nor can they.  Again, the Commission is 

prohibited from writing such a “future customers” condition into Section 8-406(b)(1).  See 

Sheffler, 2011 IL 110166, ¶ 75 (“This court will not depart from the plain language of the statute 

by reading into it exceptions, limitations or conditions that conflict with the legislative intent.”). 

 Intervenors’ position here also ignores the record evidence.  As Aqua explained in 

testimony and brief, Aqua requests authority to provide water service in the Water Certificate 

area to facilitate negotiations for easements necessary to install the main.  (Aqua Init. Br. 3.)  

This is because, in Aqua’s experience, landowners often request water service in exchange for a 

water main easement.  (Id.)  If Aqua is not granted permission here to provide service where it 

constructs the main, it will have to return to the Commission each time a prospective easement 

grantor requests that service.  Multiple certificate proceedings for this purpose would be 

duplicative and inefficient.  

Intervenors’ position also ignores record evidence of anticipated population growth in 

Will County, including within the Water Certificate area, and the attendant growth in demand for 

water service in the area.  (Aqua Ex. 3.0 (Blanchette Sur.), pp. 19-20.)  Curiously, the Villages 

impugn Aqua for planning to have facilities in place to serve that future need, while advocating 

their own plans for future expansion.  (Peotone Ex. 1.0 (Gray Dir.), p. 6; Monee Ex. 1.0 (Wallace 

Dir.), p. 7.)  The parties appear to agree, in theory at least, that prudent planning requires 

facilities to be built before there are requests for service.   
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3. Section 8-406 does not require a utility to define with precision a route 
for proposed construction to bring adequate service to its customers. 

Aqua has determined that a water transmission main routed along Will Center Road as it 

runs between Aqua’s current Kankakee and University Park service areas is the least-cost means 

of meeting the need in University Park for better water.  (Aqua Init. Br. 2-3, 7-10.)  Aqua 

requests a corridor extending approximately one mile on either side of Will Center Road to allow 

it the flexibility it needs to address unforeseen land acquisition and engineering obstacles when it 

constructs the main.  (Id. at 2-3.)  The Water Certificate corridor is consistent with Commission 

practice.  See, e.g., Consumers Ill. Water Co., Pet. for Issuance of Cert., etc., Docket 02-0480, 

Final Order, pp. 7-11 (Mar. 18, 2003) (certificating two-mile wide corridor to accommodate 

construction of a water main).  And Staff has no objection to it.  (Staff Init. Br. 9.) 

Wilmington is seventeen miles from the Water Certificate corridor area.  (Aqua Ex. 2.0, 

p. 23.)  Despite that distance, Wilmington criticizes Aqua’s proposal as vague because Aqua has 

not determined with specificity precisely where the main will go within the Water Certificate 

area.  (Wilmington Init. Br. 6-7.)  Again, Wilmington ignores the plain language of Section 8-

406(b)(1).  Nothing in the statute requires proposed construction to be determined with detailed 

exactness.  220 ILCS 5/8-406(b)(1).  In fact, it would not be cost effective for Aqua to determine 

with precision the exact location of the main without first obtaining a Certificate from the 

Commission authorizing Aqua to proceed with land acquisition negotiations and final 

construction, given that Section 8-406(b)(1) also requires that construction to be least-cost.  Id.  

In this case, Aqua specifically requests certification of the Water Certificate area to afford it the 

flexibility to determine the most efficient and least-cost location for the main when it begins land 

acquisition and construction in earnest.  (Aqua Ex. 2.0, pp. 2-3.) 
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Wilmington argues that Kreutzer v. Illinois Commerce Commission supports its 

contention that Aqua must define the location of the main with absolute precision, beyond the 

Will Center Road route that Aqua proposes.  (Wilmington Init. Br. 7.)  Wilmington’s reliance on 

Kreutzer is misplaced.  In Kreutzer, the Appellate Court remanded a Commission order granting 

a certificate because the utility did not provide evidence as to why it required a 175-foot 

easement for its transmission line, relative to a narrower one.  Kreutzer v. Ill. Comm. Comm’n, 

404 Ill. App. 3d 791, 793, 809-10 (2d Dist. 2010).  But the court “recognize[d] that a utility, in 

proceedings before the Commission, might not yet be able to foresee a route for its line with 

certainty.”  Id. at 814.  And it found that the Commission could accommodate this uncertainty if 

the utility explained the need for the width of the corridor.  Id.  The Kreutzer Court also found 

that the record before the Commission did not contain evidence to support the need for the 

requested corridor because the utility widened its proposed corridor after the close of evidence.  

Id. at 813-14.   

Here, Aqua has narrowed its proposed Water Certificate area—to accommodate 

Intervenors.  (Aqua Ex. 2.0, p. 6.)  And, here, Aqua has fully explained why it needs the Water 

Certificate corridor area to construct the water main along a final route that is most efficient and 

least-cost.  Aqua has provided ample evidence that the two-mile wide Water Certificate area will 

permit Aqua to determine the most cost effective location for the main within that corridor by 

allowing Aqua the flexibility to adjust the route and account for unforeseen obstacles when it 

begins land acquisition and construction in earnest.  (Id. at 9; Aqua Ex. 1.0, pp. 13-14.)  Again, 

Staff does not object to the Water Certificate area corridor.  (Staff Init. Br. 9.)  And, again, the 

Commission previously has granted Certificates for similar corridors to accommodate 
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construction of a water transmission main.  See, e.g., Consumers Ill. Water Co., Docket 02-0480, 

Final Order, pp. 7-11. 

4. Section 8-406 does not require the Commission to limit or police 
competition between municipal and public utility service. 

Intervenors argue that the Commission should not certificate the Water Certificate 

corridor because it will encourage uncontrolled development in unincorporated Will County and 

will lessen the desire for annexation to their municipalities.  (Villages Br. 6, 7; Wilmington Init. 

Br. 11-12.)  But Section 8-406 makes clear that “[n]o certificate of public convenience and 

necessity shall be construed as granting a monopoly or an exclusive privilege, immunity or 

franchise.”  220 ILCS 5/8-406(f); see also Fountain Water Dist. v. Ill. Comm. Comm’n, 291 Ill. 

App. 3d 696, 700 (5th Dist. 1997) (affirming Commission order granting water utility a 

certificate to transact utility business within the geographical boundaries of a public water 

district).  Thus, “there is nothing to prevent a municipally owned utility from competing directly 

in the same area of operation with a privately owned utility.”  People ex rel. Buffalo Util. Co. v. 

Vill. of Buffalo Grove, 85 Ill. App. 2d 382, 387 (1st Dist. 1967).  Put simply, Section 8-406 does 

not require the Commission to control development or to police competition between municipal 

and public utilities. 

The Commission can ignore Intervenors’ contention in this regard for at least two other 

reasons.  First, it is unsupported.  Peotone and Monee have not undertaken any study or analysis 

to support their claim that construction of the main through unincorporated Will County will 

encourage spot development there or development away from existing service areas.  (Aqua Exs. 

3.4, p. 5 (data request AQUA-VOP 3.14); 3.5, pp. 2-3 (data requests AQUA-VOM 2.20, 2.22).)  

Further, Monee admitted that it has not done anything to support its allegations that it will 

experience a lessened desire for annexation if the Commission grants Aqua the Water Certificate.  
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(Aqua Ex. 3.5, p. 3 (data request AQUA-VOM 2.22).)  Regardless, nothing about the impact, or 

lack thereof, of proposed utility construction on anticipated future development in an area 

renders that construction unnecessary to the utility’s customers.  Intervenors certainly have not 

cited any legal authority to suggest as much. 

Second, as Aqua explained extensively in brief, and as made clear by the absence of any 

relevant discussion in Intervenors’ briefs, Intervenors have no present plans to provide water 

service or to extend water utility infrastructure beyond their corporate limits, let alone into the 

Water Certificate area.  (Aqua Init. Br. 13-16.)  As stated, Wilmington’s corporate limits are 

seventeen miles from the Water Certificate area.  And no Intervenor in this proceeding, let alone 

Wilmington, has the system capacity or infrastructure to serve the Water Certificate area.  (Aqua 

Exs. 2.0, pp. 48-49; 3.0, pp. 19-20.)  Nevertheless, Wilmington claims, “several municipalities in 

Will County are engaged in planning efforts to address foreseeable growth likely to occur as a 

result of the proposed Illiana Expressway and new airport.”  (Wilmington Init. Br. 12.)  Yet 

Wilmington’s testimony shows that these alleged planning efforts have been ongoing for twenty 

years.  (Aqua Ex. 2.0, p. 29.)  Despite, that, the plans remain incomplete.  (Id.)  The record 

makes clear that there is no agreement among municipalities related to any regional water supply 

plan in any event.  (Id.)  In fact, Peotone witness Mr. Gray questions whether the Village should 

even favor Wilmington’s undefined plan for unincorporated Will County.  (Id.) 

B. The water transmission main is the least-cost means of satisfying University 
Park’s need for better water. 

Section 8-406 permits the Commission to grant Aqua the Water Certificate if it finds that 

the proposed water transmission main “is the least-cost means of satisfying the service needs of 

[Aqua’s] customers.”  220 ILCS 5/8-406(b)(1).  Staff and Aqua agree that the main is the least-

cost means of satisfying Aqua’s University Park customers’ need for better water.  (Aqua Init. 
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Br. 7-10; Staff Init. Br. 11-12.)  Intervenors, however, contend that the main is not least-cost for 

a number of reasons.  But each reason they offer simply demonstrates their (repeated) disregard 

for the record evidence.   

1. It is not necessary to include the cost of looping in the cost estimates 
for the water transmission main. 

Intervenors continue to summarily conclude that Aqua’s cost estimates for the main 

should include the cost to “loop” it.  (Villages Init. Br. 16; Wilmington Init. Br. 3, 8.)  This 

ignores the record evidence.  Aqua thrice explained in testimony, and again in brief, that looping 

is not necessary to the operation of the main.  (Aqua Init. Br. 10-11.)  Aqua successfully serves 

several communities without a fully looped system.  (Id. at 11.)  And whether the main will be 

looped is a future consideration.  (Id.)  In fact, should Aqua one day decide to loop the main, the 

cost of the loop necessarily will be considered in a separate certificate proceeding.  This is 

because Aqua requests only a two-mile corridor for the Water Certificate.  It cannot construct a 

looping main in any other, uncertificated area without first obtaining a certificate from the 

Commission.  (Aqua Ex. 3.0, pp. 15-16.)  The estimated cost of a new, looping main would be 

considered in that proceeding.  It simply is not germane to this one.  (Id.) 

Still, Wilmington relies on Citizens United for Responsible Energy Development, Inc.  

(CURED) v. Illinois Commerce Commission to support its position that Aqua must consider in 

this case the speculative cost of a future loop for the main.  (Wilmington Init. Br. 4-5, 9-10.)  In 

CURED, the Appellate Court remanded a Commission order granting a certificate on the basis 

the record did not demonstrate the proposed construction at issue was least-cost.  CURED v. Ill. 

Comm. Comm’n, 285 Ill. App. 3d 82 (5th Dist. 1996).  CURED is inapplicable to the case at bar 

for at least three obvious reasons.   
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First, in CURED, Commission Staff did not consider—at all—the issue of least-cost in 

evaluating the utility’s proposed transmission line and substation construction.  CURED, 285 Ill. 

App. 3d at 88.  The Court found this flaw fatal, and it held the Commission’s least-cost 

determination “to be without sufficient basis and substantial foundation, as the question of least-

cost means was not even considered by the Commission’s staff.”  Id. at 91-92.  In this case, both 

Aqua and Staff have thoroughly evaluated, in testimony and brief, alternatives for the proposed 

main and Aqua’s least-cost analyses.  (Aqua Init. Br. 7-10; Staff Init. Br. 10-12 (citing extensive 

record evidence on the least-cost issue).)  Those studies demonstrate that the main is the least-

cost means of satisfying University Park’s need for softened, filtered water. 

Second, in CURED, the utility proposed construction of a new substation, but eliminated 

from its cost analyses the cost to connect the substation to the existing delivery point.  CURED, 

285 Ill. App. 3d at 93.  Again, that is not the case here.  Aqua’s proposal includes all costs 

necessary to connect the proposed water main.  And, even if Aqua made improvements to its 

existing system in connection with the main, such as upsizing the existing pumps at its Manteno 

Diversatech booster station, installing a second feed to Manteno, and replacing the existing feed 

to Manteno with a wider main, the cost of those improvements would not change the conclusion 

that the main is least-cost.  (Aqua Ex. 3.0, p. 11; Staff Init. Br. 11-12.)  Although those 

improvements are not necessary, if Aqua made them, the cost of the main still would be $2.3 

million less that the $21.4 million cost of the most economical water treatment option.  (Aqua 

Ex. 3.0, p. 11.) 

Third, in CURED, the record showed that the utility had underestimated the cost of 

obtaining easements for its proposed facilities.  CURED, 285 Ill. App. 3d at 93.  Again, that is 

not the case here.  There is no evidence to suggest that Aqua’s $530,711.20 easement acquisition 
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cost estimate is not reasonable.  (Aqua Ex. 1.4, pp. 37, 44-45.)  Intervenors do not suggest as 

much.  And, again, the flexibility in acquiring land for the main in order to find the least-cost 

final route is a reason why Aqua requests certification of the Water Certificate corridor area. 

2. Additional pumping capacity is not needed, but, even if it were, it 
would not materially increase the estimated cost of the main. 

Intervenors claim that Aqua has not shown that it can meet the capacity of the main 

without additional improvements.  (Villages Init. Br. 17; Wilmington Init. Br. 8-9.)  This ignores 

the record evidence.  Aqua performed a hydraulic model water analysis to evaluate whether a 24-

inch or a 30-inch main constructed along a Will Center Road route (“Route 5A” in the Water 

Supply Study (Aqua Ex. 1.4)) could provide the necessary flow for the least cost, considering 

current demand and the opportunity for growth in University Park.  (Aqua Init. Br. 9.)  The 

hydraulic model water analysis shows that Aqua can combine a 24-inch ductile iron water main 

with its existing facilities and adequately serve current daily demand in University Park—and 

demand through at least 2040—without adding pumping capabilities to its existing system or 

disturbing existing well reserve in the region.  (Id.) 

Further, Aqua can combine construction of the main with improvements to its existing 

pumps at its Manteno Diversatech booster station to meet a potential future peak day demand in 

University Park of 4.8 million gallons per day (mgd) at an estimated additional cost of only 

$100,000.  (Aqua Init. Br. 10; Aqua Ex. 3.0, p. 10.)  Thus, the combined cost of the main and 

booster station upgrades to allow Aqua to meet a potential peak day of 4.8 mgd—$13.1 

million—remains significantly less than the $21.4 million cost of the water treatment option. 

(Id.)  And Staff agrees.  (ICC Staff Ex. 4.0 (Atwood Reb.), pp. 10-11; Staff Init. Br. 11-12.)  

Staff witness Mr. Atwood agrees that Aqua “can continue to use existing pumping facilities to 

serve University Park, without additional costs for incremental pumping capabilities, through at 



 15 

least 2040.”  (ICC Staff Ex. 4.0, p. 9.)  Even considering such additional pumping costs, however 

(which he recognizes as “much less” than the $8.4 million difference between the main and 

water treatment options costs), he agrees that Aqua’s proposed main is least-cost.  (Id. at 10; 

Staff Init. Br. 11-12.)  

3. Section 8-406 does not require a per-customer cost analysis. 

Wilmington argues that the main cannot be considered least-cost without calculating a 

per-customer cost impact.  (Wilmington Init. Br. 7-8.)  Again, this ignores the record evidence.  

It also ignores fundamental principles of utility ratemaking. 

Absent a pending rate case, any increase in water rates must be authorized by the 

Commission subject to the requirements of the Public Utilities Act and the Commission’s Rules.  

Unless and until Aqua files a petition with the Commission for an increase in its base rates, and 

the Commission approves the increase, water rates will not change.  (Aqua Ex. 2.0, p. 50.)  

Moreover, any long-term impact on rates resulting from construction of the main or the other 

options for answering University Park’s need for better water would be speculative and difficult 

to isolate.  There is no percentage increase in rates or one-to-one correlation that could be 

directly attributed to the cost of constructing, operating, and maintaining the facilities attendant 

to each option.  (Id.)  Should Aqua file for an increase in water rates in any of its service 

territories, University Park included, in the future, the proposed rates would take into 

consideration average usage, number of customers, capital construction costs, regional growth, 

changes in operational expenses relative to the pertinent service area, and other factors not 

associated with the Water Certificate that Aqua requests here.  (Id.)  Indeed, any investment in 

Aqua’s infrastructure may have an effect on future rates in the service area where that 

infrastructure is located.  But it simply is not possible to quantify that impact now.  (Id.) 

Regardless, the Villages’ evidence shows that one of the things water customers can do if 
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they are concerned about the aesthetics of their drinking water is to support rate increases where 

upgrades are necessary to improve the water supply.  (Peotone/Monee Jt. Ex. 1.0, Attach. VOM 

000981.)   Sometimes, customers are willing to pay more for better water.  (Aqua Ex. 2.0, p. 51.) 

4. Intervenors’ other objections to the least-cost nature of the water 
transmission main ignore the record. 

Peotone and Monee think Aqua should have explored “other options much closer to 

home” to satisfy the need in University Park for better water.  (Villages Init. Br. 15.)  They 

contend that Aqua should have considered: (i) acquiring a Lake Michigan water supply through 

municipalities neighboring University Park; (ii) additional water treatment facilities in University 

Park; and (iii) replacement of old pipes in University Park.  (Id.)  Here, again, the Villages 

inexplicably ignore the record.  The record evidence shows that Aqua considered all three 

alternatives. 

The record contains three studies—a Water Supply Study, a Water Treatment Study, and 

a Hydraulic Water Model Analysis Report (Aqua Exs. 1.4, 2.4, 2.3), plus testimony and analysis 

from Mr. Blanchette, that unequivocally demonstrates that Aqua explored both acquiring a Lake 

Michigan water supply and constructing new water treatment facilities in University Park as 

means of bringing softened, filtered water to University Park customers.  (Aqua Init. Br. 7-10.)  

Staff evaluated, and dismissed as not least-cost, those options in testimony and in brief.  (Staff 

Init. Br. 10-12.)  And the Villages’ own witness, Village Engineer Mr. Nagle, addresses those 

options in his testimony.  (Peotone/Monee Jt. Ex. 1.0, p. 13.)  It is puzzling why, then, the 

Villages continue to accuse Aqua of failing to explore them.  

Aqua did not need to study whether replacing pipes in its existing University Park 

infrastructure would resolve University Park customers’ water concerns.  Aqua tested the water 

from the aquifer that supplies University Park.  That testing confirms high concentrations of iron 
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and hardness in University Park’s water.  (Aqua Ex. 2.0, p. 46.)  Thus, although Aqua 

continually evaluates and replaces as necessary aged, deteriorated, or undersized infrastructure in 

its service areas, replacement of old pipes in University Park would not result in softened water 

there.  (Id.) 

V. THE COMMISSION CAN DISREGARD THE VILLAGES’ INITIAL BRIEF. 

A. The Villages’ recitation of the “facts” ignores or misstates the record 
evidence. 

The Villages devote nearly ten full pages of brief to selectively summarizing the parties’ 

testimony.  (Villages Init. Br. 2-11.)  Their summary is replete with mischaracterizations and 

omissions of the record evidence—namely Aqua and Staff’s testimony.   

For example, the Villages claim that “Aqua admits communities such as the Villages . . . 

have the ability to serve both existing and future customers.”  (Villages Init. Br. 3.)  That is 

wrong.  In fact, Aqua testified the opposite: “None of the intervening communities have the 

system capacity nor the infrastructure to serve the Water Area or even the Revised Water Area as 

Aqua is proposing.”  (Aqua Ex. 2.0, p. 48.)   

The Villages also represent that “Aqua, through its Petition, is attempting to ‘position’ 

itself to be the provider of water service should population growth occur in the proposed 

expanded area.”  (Villages Init. Br. 3 (citing Aqua Pet. ¶ 18).)  This also misrepresents the 

record.  Paragraph 18 of Aqua’s Petition instead explains:  

Eventually, the Silurian Dolomite Aquifer will need to be supplemented with 
water from another source.  The Main will position Aqua to answer that need, if 
requested, and serve future customers with softened, filtered water.  Certain 
communities within the University Park Expanded Area already provide water 
service to their residents, and Aqua’s Certificate will not affect those 
communities’ ability to continue serving existing or future customers. 
 

(Aqua Ver. Pet. ¶ 18 (filed Mar. 27, 2013).)  
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Despite their disregard for, or mischaracterizations of, the record, Aqua fully responded 

in testimony to each and every concern the Villages raised during the course of this proceeding.  

So, it will not respond here to every omission or misstatement in the Villages’ “fact” recitation in 

brief.  But the Commission should not be misled by the Villages’ selective approach. 

B. The Villages’ “argument” is unsupported by, or directly contrary to, the 
record evidence and applicable law. 

The Commission must base its findings here on the record evidence in this proceeding.  

220 ILCS 5/10-103; 220 ILCS 5/10-201(e)(iv)(A); see also Citizens Util. Bd. v. Ill. Comm. 

Comm’n, 166 Ill. 2d 111, 132-33 (1995) (remanding order that was not supported by substantial 

evidence based on the entire record of evidence).  Accordingly, the Commission’s Rules require 

that statements of fact made in brief “should be supported by citation to the record.”  83 Ill. 

Adm. Code 200.800(a).  See also People v. Johnson, 192 Ill. 2d 202, 206 (2000) (citing People v. 

Loera, 250 Ill. App. 3d 31, 54 (1993)) (holding the “failure to include record citations when the 

argument requires an examination of the record results in waiver of the issue.”).  Similarly, 

“[l]ack of citation to legal authority in briefs . . . constitutes a failure to comply with Supreme 

Court Rule 341(e)(7) and results in waiver” of the party’s arguments.  Suriano v. LaFeber, 324 

Ill. App. 3d 839, 851 (1st Dist. 2001).   

A cursory review of the Villages’ “argument” in brief shows next to no record cites for 

their statements of “facts.”  (Villages Init. Br. 12-19.)  Absent citations to the record, it is 

impossible to verify the accuracy of the statements made by the Villages against what the record 

evidence actually shows.  And, with the exception of Section IV.D of the their brief (which is 

discussed below), the Villages offer no legal authority in support of their positions.  (Villages 

Init. Br. 12-17.)  For this reason alone, the Commission can consider the Villages’ arguments 



 19 

waived and disregard their brief in its entirety.  See 83 Ill. Adm. Code 200.800(a); Suriano, 324 

Ill. App. 3d at 851.   

In the rare instances in brief where the Villages do cite to the record in support of their 

positions, they blatantly contradict it.  For example, the Villages cite Staff witness Mr. Atwood’s 

testimony in support of their claim that Staff believes Aqua has not established a need for service 

in the Water Certificate area.  (Village Init. Br. 13.)  But, in the rebuttal testimony that they cite, 

Mr. Atwood testifies that he has “no objection” to the Water Certificate corridor area based on 

the need for the proposed main.  (ICC Staff Ex. 4.0, p. 3; see also Staff Init. Br. 9.)  The Villages 

also claim that Mr. Atwood testifies, “lack of a certificate from the ICC would not preclude Aqua 

from construction of a transmission main.”  (Villages Init. Br. 14.)  In so doing, however, they 

simply ignore that Staff expressly disavowed this interpretation of Mr. Atwood’s testimony as 

“materially inaccurate, unsupported and in direct contradiction” to Staff’s stated position.  (Staff 

Resp. in Opp. Villages Mtn. to Dismiss, p. 8 (filed Nov. 13, 2013).)   

C. The Villages’ initial brief ignores the Commission’s December 6, 2013 Ruling 
denying their motion to dismiss. 

The final section of the Villages’ initial brief—Section IV.D—simply rehashes the 

arguments set forth in their October 29, 2013 Motion to Dismiss—namely, that Aqua can 

construct the main without the Water Certificate it requests.  (Villages Init. Br. p. 19; see 

generally Villages Mtn. to Dismiss (filed Oct. 29, 2013).)  The Commission already has denied 

that motion.  (Notice of ALJ Ruling (Dec. 6, 2013).)  The Villages’ attempt to relitigate it in brief 

is at best disregard for the record, and, at worst, an improper attempt to circumvent the ALJ’s 

December 6, 2013 Ruling.  For this reason as well, the Commission should disregard the 

Villages’ initial brief. 
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 Although Section IV.D is the only section of the Villages’ brief that includes any legal 

authority, the Villages’ reliance on that authority is misplaced in any event.  The face of the 

Villages’ brief makes this plain.  The Villages argue that Radio Relay Corp. v. Illinois Commerce 

Commission, 69 Ill. 2d 95 (1977), supports their position that Aqua need not obtain a Certificate 

to construct facilities in the Water Certificate area.  (Villages Init. Br. 19.)  They purport to quote 

the Illinois Supreme Court’s opinion in that case: “Bell has existing plant and facilities dedicated 

to the public to provide service within the Bellboy service area. . . . Under the authority of the 

certificates issued pursuant to the Act, Bell and other telephone companies have the right to erect 

facilities for the purpose of delivering authorized services, including paging service.”  (Id. 

(actually quoting Radio Relay Corp., 43 Ill. App. 3d 719, 725 (1976), aff’d by 69 Ill. 2d 95 

(1977)) (emphasis added).)  This language, however, expressly supports the ALJ’s Ruling 

denying the Villages’ motion to dismiss—a utility only can construct facilities to deliver utility 

service “[u]nder the authority of the certificates issued pursuant to the Act.”  Id.  Aqua does not 

have a Certificate authorizing it to provide service or construct facilities in the Water Certificate 

area.  Therefore, it needs the Water Certificate to construct the main there.  The Villages simply 

ignore—or misunderstand—this key point. 

VI. CONCLUSION 

Aqua has met the requirements for the Limited Certificate.  And Aqua has met the 

requirements for the Water Certificate.  Specifically, the record shows that a water transmission 

main through the Water Certificate corridor area is necessary and is the least-cost means of 

satisfying Aqua’s University Park customers’ need for better water.  Staff agrees.  Only 

Intervenors object to the Water Certificate, and only on two points—whether the Water 

Certificate corridor area is necessary and whether the main is least-cost.  But all of Intervenors’ 

objections in brief are based on misapplications of the law and misstatements of the record 
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evidence.  The Commission should not accord their objections any weight.  It should grant Aqua 

both the Limited Certificate and the Water Certificate, and thereby permit Aqua to bring 

softened, filtered water to University Park.  
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