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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Aqua Illinois, Inc.        ) 

   )  Docket No. 13-0246  

Petition for a Certificate of Public      ) 

Convenience and Necessity to Construct,    ) 

Operate and Maintain a Water Distribution    ) 

System and a Wastewater Collection System   ) 

in Areas of Kankakee and Will Counties, Illinois  ) 

 

 

STAFF OF THE ILLINOIS COMMERCE COMMISSION’S  

REPLY BRIEF 

 

 NOW COMES the Staff of the Illinois Commerce Commission, by and through its 

undersigned counsel, and pursuant to Section 200.800 of the Rules of Practice before 

the Illinois Commerce Commission, states, for its Reply Brief in the above captioned 

proceeding, as follows:  

  

I.  INTRODUCTION  

Aqua Illinois, Inc. (the “Company” or “Aqua”), the Intervenors, Village of Peotone 

(“Peotone”), the Village of Monee (“Monee”), the City of Wilmington ("Wilmington") 

(collectively, “Intervenors”), and Staff - filed their Initial Briefs (“IBs”) on March 6, 2014.  

Staff’s IB identified and responded to many if not most of the arguments raised in the 

Companies’ and Intervenor’s IBs.  Staff accordingly stands on the arguments raised in 

its IB, and will not reiterate them in any detail herein.  In this Reply Brief, Staff has 

incorporated some of those responses by reference or citation to Staff’s IB.  However, in 

the interest of brevity, Staff has not raised and repeated every argument and response 

previously addressed in Staff’s IB.  Thus, the omission of a response to an argument 
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that Staff previously addressed simply means that Staff stands on the position taken in 

Staff’s IB because further or additional comment is neither needed nor warranted.  Staff 

hereby submits this reply brief. 

 

II. REPLY TO THE INTERVENORS 

 1. Necessity - Water Area 

The Intervenors appear to be subject to some misunderstanding regarding Staff’s 

position in this matter. To make matters entirely clear, Staff does not object to the 

Commission granting a Certificated for the revised Water Area as depicted in Aqua Ex. 

2.1 and described in Aqua Ex. 2.2.  (Staff IB, 9).  Any assertion to the contrary by 

Intervenors should be ignored. 

The Intervenors argue that Aqua has failed to establish the necessity for a 

Certificate for water service in the revised Water Area. (Peotone / Monee IB, 12-14; 

Wilmington IB, 10.)   They cite isolated passages of Staff's Direct and Rebuttal 

Testimony out of context to support their arguments. (Id.) However, Intervenors 

mischaracterize Staff’s position on the matter, and are incorrect in asserting that “Mr. 

Atwood’s opinions regarding Aqua’s failure to demonstrate a need for the service in the 

area are still present.” (Peotone / Monee IB, 9-10.) Peotone refers to the fact that 

Messrs. Blanchette and Atwood continue to dispute the need for Aqua to serve the 

original Water Area. (See Staff Ex. 4.0, 2,3.) In fact, as is apparent from the testimony, 

Messrs. Blanchette and Atwood have agreed to disagree regarding the need for the 

Aqua to serve the original Water Area, while concurring that there is a need for Aqua to 

serve the Revised Water Area. (Staff Ex. 4.0, 2-3; Aqua Ex. 2.0, 6.) 
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Wilmington likewise attempts to enlist Staff in its opposition to the project, 

suggesting that Staff has misgivings regarding the necessity for Aqua serving the 

Revised Water Area. (Wilmington IB, 1, 6.) This conclusion is at best an odd one 

because Wilmington draws it from statements made by Staff in opposition to the 

Peotone / Monee Motion to Dismiss. It is notable that Wilmington is compelled to 

characterize Staff’s ostensible “support” for Wilmington’s position as “implicit[]”, 

(Wilmington IB, 1) inasmuch as Staff explicitly opposes the Wilmington position. 

Wilmington’s reliance on Kreutzer v. Commerce Comm’n, 404 Ill. App. 3d 791, 

936 N.E.2d 147 (2d Dist. 2010) (hereinafter, “Kreutzer”), for the proposition that the 

Commission cannot adopt a wide right-of-way in granting a CPCN. (Wilmington IB, 7), is 

misplaced. As an initial matter, Wilmington concedes, as it must, that the issue in 

Kreutzer was condemnation authority. (Wilmington IB, n.3.) It is apparent on the face of 

Aqua’s Petition that it presently seeks no such authority. (See, generally, Petition)1. 

Moreover, in the Kreutzer case, the court found both that the legal description of the 

property at issue was uncertain and, therefore, insufficient, and that the record in that 

proceeding simply did not support a margin of 175 feet from the centerline of Kreutzer 

Road. The Court reasoned that the Commission's decision had to be supported by 

substantial evidence, which is “evidence that a reasonable person would accept as 

sufficient to support a certain conclusion.”  Kreutzer, 936 N.E.2d, at 165.  Here, Staff 

believes that the record does contain sufficient support for the proposed certificated 

area requested. 

                                                
1
  Aqua indicates that it may seek eminent domain authority to the extent that it: (a) cannot use 

existing public rights-of-way; and (b) it is unable to obtain remaining parcels through arms’-length 
negotiation. (Aqua Ex. 2.0, 14). The fact remains, however, that it does not seek such authority in this 
Petition.  
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Again, to be clear, Staff's direct testimony with respect to the necessity for Water 

service addressed the Water Area the company originally proposed.  In its rebuttal 

testimony, Aqua proposed a substantially smaller Water Area, referred to as the 

Revised Water Area. (Aqua Ex. 2.0, 5 et seq.)  In its rebuttal testimony, Staff reiterated 

its position that an applicant must establish need when seeking certification for a 

proposed water area. (Staff Ex. 4.0, 2-3.) However, the smaller revised Water Area 

satisfactorily addressed Staff's concerns and Staff does not object to the revised Water 

Area.  (Staff Ex. 4.0, 2-3; Staff IB, 9.)  

 

2. Least Cost - Water Area 

The Intervenors argue that Aqua has failed to establish that the proposed 24-inch 

pipeline along Route 5A is the least-cost alternative for a Certificate for water service in 

the revised Water Area. (Peotone / Monee IB, 15-17; Wilmington IB, 7-10.) They cite 

portions of Staff's direct and rebuttal testimony to support their arguments. (Peotone / 

Monee IB, 10; Wilmington IB, 3, and 8-9.)  However, this again mischaracterizes Staff’s 

position on the matter.   

Wilmington argues that Aqua’s “ambiguity regarding route and cost” does not 

meet the standard for issuance of a CPCN under Illinois law. (Wilmington IB, 10, citing 

CURED v. Commerce Comm’n, 285 Ill. App. 3d 82; 673 N.E.2d 1159 (5th Dist. 1996) 

(hereinafter, “CURED”)). Staff disagrees with this assertion.  While the Commission 

does have discretion in these matters, the CURED decision stands for the proposition 

that there must be an impartial investigation, serious consideration of alternatives, and a 

sufficient basis and substantial foundation for a finding of least-cost means of satisfying 
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a city’s service needs.  (CURED, 285 Ill. App. 3d at 95; 673 N.E.2d at 1168). This has 

occurred in the instant case.  Unlike the CURED case, there is a sufficient record in the 

instant proceeding.  Staff believes that when considering the issuance of a CPCN, the 

Commission should weigh the costs and benefits of competing proposals. Id. Here, the 

competing proposals – including the estimated cost of easements – are before the 

Commission. (Aqua Ex. 2.0 at 14; 2.4 at 11, et seq.; Staff Ex. 2.0 at 5).  Staff has 

weighed the alternatives and found that the evidence in the record supports a finding 

that the least cost alternative is Route 5A. (Id.) 

Peotone, Monee and Wilmington all refer to Staff's concerns that additional 

improvements may be needed to existing pump stations and pipelines for the proposed 

24-inch pipeline to operate at its full capacity.  However, the Route 5A option is 

significantly less expensive (by $8.4 million) than the expanded groundwater treatment 

alternative and that cost to improve the existing pumping capacity would be significantly 

less than the $8.4 million greater cost of the expanded groundwater supply and 

treatment alternative. (Staff Ex. 4.0, 5.) Therefore, Staff concurs with Aqua that the 

Route 5A pipeline option is the least-cost alternative.  Staff also noted in its IB that Aqua 

provided further details addressing Staff’s concerns about the capacity of the Route 5A 

pipeline alternative in its surrebuttal testimony.  (Staff IB, 10-12.) 
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II.  CONCLUSION 

 

For the reasons set forth in Staff’s Initial Brief and this Reply Brief, Staff 

respectfully requests that the Commission’s order in this proceeding reflect all of Staff’s 

recommendations regarding the Company’s Petition.  

Respectfully submitted,  
 

/s/ 
 

CHRISTINE F. ERICSON  
MATTHEW L. HARVEY  
Counsel for the Staff of the Illinois  
Commerce Commission  

 
March 20, 2014  
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