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INITIAL BRIEF OF THE CITIZENS UTILITY BOARD 

Now comes the Citizens Utility Board (“CUB”), by and through its attorney, to file this 

Initial Brief pursuant to the Rules of Practice of the Illinois Commerce Commission (“ICC” or 

“the Commission”), 83 Ill. Admin. Code §200.800, and the schedule established in this case by 

the Administrative Law Judge (“ALJ”).  This proceeding is to review Nicor Gas Company’s 

(“Nicor” or “the Company”) mandatory three-year Energy Efficiency Portfolio Standard Plan 

(the “Plan”) .  Under the Public Utilities Act (the “PUA” or the “Act”), Nicor must seek 

Commission approval for program years 4-6 for its gas Energy Efficiency Portfolio Standard 

(“EEPS”) programs.  220 ILCS 5/8-104.  Nicor’s Plan presents a portfolio of gas energy 

efficiency programs, including programs administered in conjunction with the Illinois 

Department of Commerce and Economic Opportunity’s (“DCEO”), to achieve the statutory 

energy savings goals within the statutory spending screens.  CUB generally recommends that the 

Commission approve the Plan with CUB’s recommendations: 

• The Commission should reject Nicor’s proposal for an adjustable savings goal; 

• The Commission should reject Nicor’s proposal to use reduced Net to Gross (“NTG”) 

ratios; 
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• The Commission should reject the Staff of the Illinois Commerce Commission’s (“Staff”) 

proposal to make the cost-effectiveness requirement at the measure instead of portfolio 

level; and 

• The Commission should require Nicor Gas to discuss the coordination of the On-Bill 

Financing and the EEPS programs with the Stakeholder Advisory Group.  

I. THE COMMISSION SHOULD REJECT THE ADJUSTABLE SAVINGS GOAL 
AND NET TO GROSS REDUCTION PROPOSALS 

 
A. The Commission Should Reject the Adjustable Savings Goal Proposal 

Nicor Gas proposes that the Commission approve its annual goals but also allow Nicor to 

adjust those approved goals in each Plan year in response to changes in Net to Gross (“NTG”) 

and Technical Reference Manual (“TRM”) values.  Nicor Ex. 1.0 at 31.  If approved, this request 

would remove Nicor’s responsibility to respond to changes in the market to improve programs, 

and would instead allow Nicor to simply lower or raise its goals as new values are put in place.  

The Commission should not grant the Company an unfettered ability to lower savings goals..  

Therefore CUB recommends that the Commission reject this request.  

NTG values are estimates of the amount of savings directly attributable to a specific 

energy efficiency measure or program, or in other words, savings that would not have occurred 

in the absence of a program.  CUB Ex. 1.0 at 5.  To calculate NTG estimates, evaluators may 

take into account three categories of customers:  

1) Customers who participated in a program because of an incentive being offered.  

2) Customers who would have taken an action regardless of whether an incentive was 

offered.  These customers are referred to as “free riders.” 
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3) Customers who took an action such as purchasing a high efficiency clothes washer as 

the result of an efficiency program, but without participating in the program (i.e., 

receiving an incentive).  These customers are referred to as “spillover.” Id. at 5-6. 

In employing a NTG approach, evaluators seek to count savings from the first class of 

customers, who invested in an energy efficient upgrade specifically because of the existence of 

an incentive program.  Depending on the type of NTG approach employed, evaluators may or 

may not subtract “free rider” customers from the savings calculation, and they may or may not 

add “spillover” estimates to the savings calculation.  The end result is an estimate of how many 

therms or kilowatt hours are attributable to the program, expressed as a NTG ratio.  Id. at 6. 

The TRM is a document created by the Stakeholder Advisory Group (“SAG”) to provide 

a transparent and consistent basis for calculating energy savings generated by EEPS programs. 

Id.  It is updated annually, and includes estimated measure and program savings values and other 

inputs that are used by evaluators to determine program and measure savings.  Changes to the 

TRM could mean evaluators will use different values or assumptions than Nicor did in putting its 

Plan together to evaluate Plan programs and measures after each Program Year.  Id. 

Taken together, the TRM and NTG values represent the most accurate information 

available about how many therm savings measure or programs are creating.  Changes to the 

TRM or NTG values impact the amount of savings Nicor can claim to have achieved in any 

given program year (“PY”).  Id. at 7.  This impact could be positive or negative depending on the 

nature of the change, for example, a change could mean that a program is performing better or 

generating more savings than anticipated, or it may mean that a program isn’t performing as well 

as anticipated or generating the savings expected.  CUB Ex.1.0 at 7.  When Nicor Gas receives 

information about changes in the TRM or NTG, the Company should evaluate the existing 
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portfolio to determine whether changes are needed.  Id.  There is no reason to change the current 

practice simply to reduce risk of possible penalties for failure to achieve a savings goal for Nicor 

Gas and the Company’s shareholders.  Id.  at 6.   

If Nicor’s proposal were adopted Nicor would no longer be responsible to respond to 

changes in the market to improve programs.  Id.  Instead, Nicor would instead simply lower or 

raise its goals as new values are put in place.  The Commission should not grant the Company an 

unfettered ability to lower savings goals.  Id.  Nicor, just like any entity offering goal-centered 

energy efficiency programs, must always respond prudently to changes in the market, whether 

that change results from federal efficiency standards, an informative Evaluation, Measurement, 

and Verification (“EMV”) report, or a change in TRM values. Id.  Under the Adjustable Savings 

Goal proposal, Nicor would not have to respond to changes in the market or in evaluation results 

to meet the savings goals that will be approved by the Commission in this docket.  Id.  Nicor 

already has flexibility in budgeting from one program year to the next within this approved Plan.  

This flexibility to adjust programs and budgets in response to market changes or new evaluation 

data adequately buffers the Company from an untoward degree of risk. CUB Ex. 1.0 at 8.   

Staff agrees with CUB that if granted, Nicor’s proposal “allows the Company to take a 

‘set-it-and-forget-it’ approach to managing its portfolio.  Staff Ex. 1.0 at 28.  Yet somehow Staff 

is willing to accept the proposal if the Commission also adopts Staff’s recommendations related 

to management flexibility and reporting. Id. at 27.  It appears Staff believes that if the 

Commission does not adopt this proposal, the Company will “have an incentive to oppose 

updates to the IL-TRM and NTG values that reduce savings attributable to energy efficiency 

measures.”  Id. at 31.  Staff is incorrect.  CUB witness Rebecca Devens testified that Nicor, 

along with other Illinois utilities, has consistently participated in the Stakeholder Advisory 
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Group (“SAG”) in using the best data available in the TRM and in determining NTG values so 

that savings forecasts and results are as accurate as possible. CUB Ex. 2.0 at 5.  There is no 

evidence in the record that Nicor will oppose updates to make the savings estimates for measures 

and program more accurate, even when that could lead to lower savings measurements.  Id..   

The Commission should reject the adjustable savings goal proposal. 

B. The Commission Should Reject the Net to Gross Reduction Proposal 

Nicor Gas requests that the Commission approve savings goals that include “10% risk 

reduction adjustment factors” to the NTG ratios. Id. at 35.  This means that Nicor Gas has 

lowered the actual projected goal achievement of 23.9 million therms to 21.5 million therms to 

account for Nicor’s concerns about evaluation risk. Id. If the Commission were to adopt this 

proposal, the Commission would be adopting a modified savings goal that is lower than what the 

Company has stated the Company is capable of achieving in order to mitigate the evaluation risk 

that any energy efficiency provider faces.  CUB Ex. 1.0 at 9.  The Company would then only be 

required to meet a reduced goal that below what the Company has stated is achievable under the 

spending screen.  Id.   

If the Commission were to adopt this proposal alongside the adjustable savings goal 

proposal, Nicor Gas operate energy efficiency programs in a risk-free environment and  have no 

obligation to respond to changes in the market or new evaluation data to improve program 

offerings to customers. Id.  The Commission should reject Nicor’s requests for both an 

“adjustable” savings goal and one based on inaccurately low NTG ratios.   
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II. THE COMMISSION SHOULD REJECT STAFF’S RECOMMENDATION TO 
IMPOSE A MEASURE LEVEL COST-EFFECTIVENESS REQUIREMENT 
UNDER THE GUISE OF CAPPING COMPANY FLEXIBILITY 

The Company requests flexibility to adjust spending or savings for individual years or 

programs bounded by three conditions, which were granted in Nicor’s last and first plan filing in 

Docket No. 10-0562:  

1. Nicor must fully discuss with the SAG, prior to initiating the change, any shift in the 

budget that results in a 20% or greater change to any program’s budget, or that 

eliminates or adds a program.  

2. Nicor Gas cannot shift more than 10% of spending between residential and business 

sectors without Commission approval.  

3. Nicor Gas cannot modify its plans such that it no longer meets the statutory 

requirements for allocations to the low income and state and local government 

markets. Nicor Ex. 1.0 at 21-22; Final Order in ICC Docket No. 10-0562 at 43-44. 

Staff made recommendations regarding the Company’s flexibility, noting that “utilities 

should be granted the flexibility to prudently respond to changing circumstances over the course 

of the Plan.”  Staff Ex. 1.0 at 16.  Staff would limit Nicor’s use of this flexibility should only be 

exercised “in order to maximize cost-effectiveness and net economic benefits for ratepayers.” Id.  

In order to do this, Staff would like Commission approval of four additional requirements, all of 

which only allow the Company to make changes that would involve shifting funds to more cost-

effective programs: 

1. The Company must “stay apprised of and respond prudently and reasonably to 

information concerning measure and program level cost-effectiveness”  to “ensure the 

Plan produces and maximizes the net benefits to Illinois ratepayers.’  Staff Ex. 1.0 at 

12-13.. 
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2. The Company should file detailed quarterly reports with the Commission describing 

how they have exercised flexibility and include cost-effectiveness screening on each 

measure. Staff Ex. 1.0 at 12-13.. 

3. The Company should include cost-effectiveness screening results for new energy 

efficiency measures in these quarterly reports. Staff Ex. 1.0 at 12-13.. 

4.  The Company should limit the participation of cost-ineffective measures to no more 

than the levels proposed in their Plan, unless a measure is cost-effective in the vast 

majority of building types to which it is directed and marketed to or if the cost-

ineffective measures are a necessary component for implementing cost-effective 

measures (e.g., comprehensive whole home dual fuel programs).  Staff Ex. 1.0 at 12-

13..  As an alternative to this requirement, Staff would allow Nicor to explain 

“extenuating circumstances” if a measure was found cost ineffective.  

In sum, Staff wants a minimum cost-effectiveness requirement at the measure level, 

which would be measured throughout the Plan period.  Staff would in essence have any measure 

that dips below a 1.0 in cost-effectiveness terminated immediately unless the Company could 

somehow demonstrate it fit into an exception.  This is despite Staff’s acknowledgement that both 

Section 8-104(f)(5) of the Act and the Commission’s last Order for the Company’ plan establish 

that the plan must be cost-effective at the portfolio level, and not the measure or program level. 

Staff Ex. 1.0 at 24.  This runs directly counter to the ICC’s most recent order on the subject of 

cost-effectiveness in ICC Docket No. 11-0341. 

The cost-effectiveness standard in Illinois is the Total Resource Cost (“TRC”) test, 

defined as “a standard that is met if, for an investment in energy efficiency or demand response 

measures, the benefit-cost ratio is greater than one.” 20 ILCS 3855/1-10.  “Cost-effective" 
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energy efficiency measures are defined as measures that “satisfy the total resource cost test.”  

220 ILCS 5/8-104(a) and 220 ILCS 5/8- 104(f)(5)..  Utilities must “demonstrate” that the 

“overall portfolio of energy efficiency measures… are cost-effective using the total resource cost 

test and represent a diverse cross-section of opportunities for customers of all rate classes to 

participate in the programs.” 220 ILCS 5/8-104(a) and 220 ILCS 5/8- 104(f)(5).  The law is 

clear: the “overall portfolio” of measures must be cost-effective, not individual measures. CUB 

Ex. 2.0 at 12-13. 

Staff’s recommendations rest on irrelevant sections of the Act and previous Commission 

orders in unrelated dockets.  CUB Ex. 2.0 at 13.  The best Staff can do is quote from the 

Commission’s Final Order in ICC Docket No. 12-0132, a docket involving the energy efficiency 

plans of MidAmerican Energy Company (“MidAmerican”).  MidAmerican is based in Iowa and 

serves a relatively small number of customers in Illinois along the border between the two states 

whose energy efficiency programs are not governed by Section 8-104 of the Act,  as Nicor’s 

programs are.  Instead, MidAmerican’s programs are governed by Section 8-408, a completely 

different section of the Act, with different requirements, including different requirements for 

cost-effectiveness.  Id.  That portion of the Act calls for individual “programs” to be cost-

effective.  220 ILCS 5/8-408(a).  As an alternative legal theory, Staff points to one Commission 

finding from ICC Docket No. 12-0544, the docket approving the 2013 Illinois Power Agency 

(“IPA”) Procurement Plan.  Staff Ex.1.0 at 25.  In that case, the Commission addressed the 

procurement of specific energy efficiency measures, which must be cost-effective under the IPA 

Act.  220 ILCS 5/16-111.5B.  Both of these legal theories are inapplicable to the case at hand 

and provide no support for Staff’s position. 
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The Commission has already rejected Staff’s attempt to use a discussion on the cost-

effectiveness of gas griddles as a basis for creating a cost-effectiveness standard for each 

individual energy efficiency measure within a program and a Plan:  

Staff also argues that in the Order in Docket No. 08-0104, “the Commission 
agreed with Staff’s proposal to require AIC to monitor projected benefits and 
costs of certain specific gas efficiency measures and to only market those specific 
measures if and when projected benefits exceed projected costs.” (Staff IB at 5-6, 
citing Docket 08-0104 Order at 11) As explained by the other Parties, however, 
the measures to which the Commission referred were “gas griddles and spray 
valve measures.” Unlike the gas griddles and spray valve measures, the SB 
HVAC tune-up program was not identified in that conclusion as being subject to 
such measure-specific scrutiny. Although Staff now suggests that in Docket No. 
08-0104 AIC never presented the Commission with the cost-effectiveness results 
of the gas SB HVAC tune-up measures, the Commission does not believe it 
would be useful at this time to second-guess the Commission’s findings in Docket 
No. 08-0104 or to speculate on what the Commission might have done differently 
in Docket No. 08-0104 had the record been different. Final Order in ICC Docket 
No. 11-0341 at 48-49. 

 
Staff continually pushes for the standard for cost-effectiveness to be at the measure level, 

despite statutory language stating that the criteria for cost-effectiveness is at the portfolio level, 

and despite multiple previous Commission orders that reinforce that the standard of cost-

effectiveness should be at the portfolio level for EEPS Plans.  Docket 10-0564, Order of May 24, 

2012 at 92; Docket 07-0539, Order of February 6, 2008 at 21; Docket 10-0568, Order of 

December 21, 2012 at 30.  This  insistence on trying to push through an implementation policy 

that is inconsistent with the governing statute drains Companies and intevenors’ time and 

resources when there are other issues in these cases that do not already have clear ruling from the 

Commission.  CUB Ex. 2.0 at 16.  The Commission should reject Staff’s cost-effectiveness 

recommendations and reaffirm that as in previous EEPS dockets, the Commission declines to 

create cost-effectiveness requirements beyond those in the Act.   
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Intervenors and Staff will always have opportunities to discuss at the SAG or litigate in 

these dockets the worth of cost-ineffective measures and programs. CUB Ex. 2.0 at 16.  CUB 

witness Devens testified that Staff, and Companies already monitor these measures and programs 

closely and interrogate whether they have use to the portfolio, such as significantly increasing 

participation in other cost-effective measures, or provide savings opportunities for hard to reach 

customers. Id. at 16-17.  There is no need for a blanket policy that condemns cost-ineffective 

measures.  Id. 

Staff’s recommendations in this case, if adopted, would be detrimental the interests of 

Nicor’s customers.  A requirement that programs must pass the TRC at the measure level could 

lead utilities to overemphasize measures that garner short term and perhaps small savings over 

more comprehensive and long term programs that require time to develop.  Id.  In contrast, 

applying the TRC test at the portfolio level insures that utilities do not have a bias towards 

measures that only generate savings in the current program year, but instead are able to offer a 

mix of programs, including measures with long lifetimes.  Id.  Some programs require time to 

become cost-effective, perhaps through customer education or market changes.  Id.  In the 

interim, even less cost-effective programs can serve an important function by generating 

awareness of or interest in other programs. Id.  The law also requires that all utility energy 

efficiency programs “represent a diverse cross-section of opportunities for customers of all rate 

classes to participate in.”  220 ILCS 5/8-104(f)(5).  Programs intended for hard to reach 

customer segments, in particular, may not pass the TRC, especially in a program’s early stages.  

CUB Ex. 2.0 at 17.  Staff’s recommendation will hinder the viability of energy efficiency 

programs and prevent consumers from reaping the economic and societal benefits the General 

Assembly intended by creating the EEPS.  Id. at 18.  
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The Commission should confirm its finding in the 2013 EEPS docket again here.  The 

Commission has already accepted ComEd’s “possible need for including cost-ineffective 

measures within its programs,” and found that Staff’s proposed level of oversight is “not 

necessary nor is it administratively practical.” Id.  Instead,  the Commission also adopted the 

same recommendations related to flexibility in adopted in ICC Dockets 10-0570, 10-0564, and 

10-0562, Nicor’s last plan docket.  The Commission should again reject Staff’s proposal to 

establish a measure-level cost-effectiveness criteria, and instead adopt the requirements related to 

Company flexibility that were adopted in the aforementioned dockets.  

III.  ON-BILL FINANCING 

On-Bill Financing (“OBF”) is a financing mechanism that enables customers to pay for 

the cost of an energy efficient purchase through their utility bill, with no upfront payment 

required. CUB Ex. 2.0 at 14.  The General Assembly created the OBF program in 2009, and in 

2013, the General Assembly expanded the pool of eligible customers and measures and 

programs.  Alongside residential customers, small commercial and multifamily customers with 

up to fifty units may now participate.  220 ILCS 5/19-140(b).  Customers may now receive 

financing on measures or programs where 1) the projected gas savings are sufficient to cover the 

costs of implementing the measures, or 2) if the measure or programs are part of a Commission-

approved energy efficiency plan.  220 ILCS 5/19-140(c).  Eligible OBF measures can include 

any 8-104 measures for residential, multifamily, and small commercial customers.  However, 

there are some specific limitations on customers and the amount customers can finance; for 

example, only multifamily customers with 50 residential units or less can participate, and loan 

costs cannot exceed $150,000 per customer. 220 ILCS 5/19-140(b).   
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On-Bill Financing is a crucial accompaniment to Nicor Gas’ energy efficiency programs.  

CUB Ex. 2.0 at 11.  While the incentives in this Plan make it more affordable for some 

customers to invest in energy efficient upgrades, the cost of those upgrades remains a barrier for 

many other customers.  Id.  OBF allows customers to spread the cost of a purchase over several 

years and essentially offset the increase on their utility bills with savings on their utility bills.  Id.  

Together, OBF and the 8-104 energy efficiency incentives enable Illinois customers to cost-

effectively invest in and realize the benefits from purchasing energy efficient products, and help 

Nicor Gas achieve the savings targets.  Id.  OBF is critical to Illinois consumers realizing the 

promise of energy efficiency.  Without a financing option, may low and moderate income 

customers may not be able to afford to invest in energy efficient products.  Because OBF is so 

critical to ensuring that all Illinois ratepayers who are eligible for the program can also access 

programs via the EEPS, it is consequential that Nicor and other utilities discuss the relationship 

between the EEPS and OBF at the SAG.  CUB Ex. 2.0 at 20.  Increasing participation in OBF 

could also mean that participation—and savings—are increased in the EEPS programs. Id.   

Despite this, Nicor contains no mention how OBF and its energy efficiency measures can 

be coordinated anywhere in its Plan.  CUB Ex. 2.0 at 12.  Nicor agreed with CUB that “there 

could be a barrier to some customers’ involvement” in energy efficiency projects “due to a lack 

of financial resources to overcome first costs of some energy efficiency measures.” Nicor Ex. 

10.0 at 3.  The Company maintains there is no “merit” to CUB’s recommendation that the SAG 

discuss how best to integrate OBF with the EEPS programs, claiming  “it is rather late for any 

meaningful SAG discussion of the Company’s OBF Program” because the program is “well 

underway.” Id.  In actuality, the fact that the program is currently available to consumers makes 

now the perfect time to discuss how best to integrate OBF with the EEPS programs. CUB Ex. 2.0 
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at 20.  For example, Nicor should discuss with the SAG how vendors and contractors 

implementing the EEPS programs make customers aware of the OBF program, and how vendors 

and contractors implementing the OBF program make customers aware of the EEPS programs. 

Id.  Nothing could be more germane to the SAG than discussions of how to increase participation 

in and savings achieved through the EEPS. Id.  The Commission should order Nicor to discuss 

the OBF program with the SAG to ensure that the Company is coordinating the implementation 

of the OBF and EEPS programs in order to maximize participation in both. 

Conclusion 

 The Commission should approve Nicor’s Plan with CUB’s recommendations. 
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