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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   ) 
 On Its Own Motion    ) 
       ) ICC Docket No. 13-0589 
vs.       ) 
       ) 
Commonwealth Edison Company   )  
Investigation Into Customer Refunds for  ) 
Payments Made Under Invalidated Riders ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ MOTION IN LIMINE 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People” or “AG”), pursuant to the Rules of Practice of the Illinois Commerce 

Commission (“Commission”), Part 200.190, 83 Ill.Adm.Code Part 200.190, hereby file this 

Motion in Limine, requesting the Commission to bar and exclude from evidence certain pre-filed 

testimony submitted by Commonwealth Edison Company (“ComEd” or “the Company”) to the 

Commission and served on the parties to this proceeding on February 14, 2014.  The pre-filed 

testimony the People request be excluded is irrelevant to the issues in this remand proceeding 

and, in some instances, lacks foundation, as discussed below, and thus is properly excluded from 

these proceedings. 

Introduction 

The Commission initiated this docket in response to the filing by the People of a Motion 

to Initiate Remand in Docket No. 09-0263, following the Second District Appellate Court’s 

issuance of its Mandate in People ex rel. Madigan v. Illinois Commerce Comm’n, 2012 Ill. App. 

2d 100024, 967 N.E.2d 863 (2d Dist. 2012) (“Madigan”) on November 9, 2012.   The purpose of 

the instant proceeding is to “to determine whether, and to what extent, customers of 

Commonwealth Edison Company are entitled to refunds for payments made pursuant to Riders 



2 

AMP and AMP-CA, the extent and amount of any refund, and the mechanism for awarding any 

refund.”   Initiating Order of October 23, 2013.   

On February 14, 2014, all parties in this proceeding filed simultaneous direct testimony.  

The Company filed the testimony of three witnesses who attempted to introduce issues not 

legally relevant to the purpose of this proceeding, as discussed below, including the 

reasonableness and prudency of AMI Pilot costs, and a purported but incorrect distinction 

between the rider approved in Docket No. 07-0566 and the rider approved in Docket No. 09-

0263.  By filing this testimony, ComEd inappropriately seeks to re-litigate issues that were 

resolved and settled by the Illinois Appellate Court in both the Madigan holding and the ComEd 

holding described below.  Such testimony is irrelevant to the issue to be addressed in this 

proceeding – how much of a refund ComEd ratepayers are entitled to given the decisions in the 

ComEd and Madigan cases.  Moreover, some of the Company’s testimony attempting to equate, 

or blur the lines, between Rider AMP recoveries and Bridge Tariff recoveries lacks any 

foundation and should be stricken. 

As discussed below, and in the interest of judicial economy, the Commission should 

exclude (1) portions of the direct testimony of Martin Fruehe, ComEd Ex. 1.0; (2) the direct 

testimony of Richard O’Toole in its entirety, ComEd Ex. 2.0; and (3) the direct testimony of 

James Eber in its entirety, ComEd Ex. 3.0.    

I.  The Background of ComEd’s Unlawful Rider SMP/AMP. 

1.  In October of 2007, Commonwealth Edison Company (“ComEd”) petitioned the 

Commission for a $360 million rate increase, as well as approval of its proposed Rider SMP, a 

mechanism that would trigger monthly surcharges to cover a return of and on “Smart Grid” 

delivery service infrastructure, including advanced metering infrastructure (“AMI”) costs.  In its 
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September 10, 2008 Order, the Commission approved Rider SMP for the limited purpose of 

recovering the costs associated with the Company’s AMI Pilot, along with a $274 million rate 

increase, and instructed the Company to return to the Commission after a series of workshops 

with stakeholders to establish specific rates under the approved Rider SMP mechanism.  ICC 

Docket No. 07-0566, Order of September 10, 2008 at 142, 236.  The Order required ComEd to 

file “a request or approval of the AMI pilot after completion of the workshop process.”  Id.   

2. On October 9, 2008, shortly after the Commission issued its rate order and approval of 

Rider SMP, ComEd filed its Rider SMP compliance tariff, renaming the rider “Rider AMP,” 

with an effective date of October 31, 2008.  See AG Ex. 1.3.   

3.  On appeal of the Commission’s September 10, 2008 Order, the People and the 

Citizens Utility Board (“CUB”) challenged Rider SMP, arguing, inter alia, that the 

Commission’s approval of the rider constituted unlawful single-issue ratemaking and was not 

supported by substantial evidence.  The Illinois Appellate Court for the Second Judicial District 

agreed with the AG/CUB arguments, holding in Commonwealth Edison Co. v. Illinois Comm. 

Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. Sep. 30, 2010) (“ComEd”)  decision that 

the Commission abused its discretion, and reversed the approval of the rider because the 

surcharge mechanism “constituted unlawful single-issue ratemaking that is not justified by any 

special circumstances.”  ComEd, 937 N.E.2d 685, 688. 

4.  While the ComEd case was pending in the Second District Appellate Court, and after 

completion of the stakeholder workshops, ComEd petitioned the Commission to implement the 

September 10, 2008 Order that authorized Rider SMP.  It sought approval to recover through the 

rider the costs of installing 141,000 meters and implementing a “Customer Application Program” 

(“CAP”), designed to measure how customers responded to the new technology.  In its October 
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14, 2009 Order in Docket No. 09-0263, the Commission authorized ComEd to recoup through 

the rider (now renamed Rider AMP by ComEd) a return of and on the installed meters, as well as 

operational expenses associated with the pilot, including the CAP, and depreciation on replaced 

meters.  Under the approved rider tariff, ratepayers would be assessed monthly surcharges 

beginning the second quarter of 2010 through year-end 2012 (and any subsequent reconciliation 

amounts occurring after that date).  ICC Docket No. 09-0263, ComEd Ex. 5.0 at 12.  The 

Company began collections through Rider AMP in February 2010.  ComEd Ex. 1.3. 

5.  Following the Court’s issuance of the ComEd decision on September 30, 2010, 

ComEd quickly filed a Verified Petition for Special Permission, dated October 18, 2010, to 

implement a “Bridge Tariff” that would: terminate recovery of AMI Pilot operating expenses 

through Rider AMP; authorize ComEd to include those operating expenses in its then-pending 

general rate case (Docket No. 10-0467); confirm the inclusion of AMI Pilot capital expenditures 

in the Company’s Docket No. 10-0467 rate case; and confirm that ComEd was correct to include 

in rate base in its rate case the remaining value of the assets, principally retired meters, included 

in the regulatory asset approved by the Commission in Docket No. 07-0566.  See Verified 

Petition for Special Permission at ¶ 6.  The Commission approved the Bridge Tariff in a letter 

dated December 3, 2010 in Docket No. 10-0597. 

6.  The Bridge Tariff did not terminate the collection of customer charges under Rider 

AMP.  ComEd continued to collect Rider AMP charges after the Bridge Tariff was approved in 

December of 2010, as shown in AG Exhibit 1.4, attached as Appendix A to this Motion.  

However, the amounts chargeable through Rider AMP declined because recovery of certain AMI 

Pilot expense amounts were removed from ongoing Rider AMP charges. The removed expenses 

were instead permitted to be deferred within a regulatory asset account for later amortization and 
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recovery in ComEd’s pending rate case. This shifting of expense recovery was described in the 

Company’s Verified Petition with a statement noting that the Bridge Tariff, “…terminates 

recovery of operating expenses through Rider AMP effective as of ComEd’s December 2010 

monthly billing period.”  According to ComEd’s Petition, “The Bridge Tariff authorizes ComEd 

to include those otherwise unrecoverable operating expenses, which ComEd estimates will be 

approximately $6 million, in a general rate case where they fall within the test year or an 

appropriate pro forma period. There, they would be recovered – appropriately normalized or 

amortized, as needed – like any other operating expenses.” 

7.  The People and CUB appealed the Commission’s October 14, 2009 Order approving 

Rider AMP in Docket No. 09-0263, arguing that (1) principles of collateral estoppel and the law 

of the case bar ComEd and the Commission from re-litigating whether Rider SMP, now renamed 

Rider AMP, was improper single-issue ratemaking; and (2) even if the Court addressed the issue, 

the rider qualified as improper single-issue ratemaking under the test the Second District Court 

established in ComEd.  The Appellate Court stayed the appeal while the appeal of Rider SMP 

order, Docket No. 07-0566, was pending.  Following its ComEd decision in the Docket No. 07-

0566 appeal, the Second District Appellate Court in Madigan agreed with the AG/CUB 

arguments and reversed the Commission’s Docket No. 09-0263 implementation of Rider AMP.   

Madigan, ¶¶ 5, 52, 53. 

8.  In its March 19, 2012 Madigan opinion, the Court declared at ¶ 25 that  

(t)he tariffs for Riders AMP and AMP-CA that the Commission 
approved in the implementation order confirm that these riders are 
identical to Rider SMP, because the tariffs specifically define the 
‘Advanced Metering Program’ (AMP) subject to the riders as ‘the 
scaled deployment of advanced metering infrastructure pursuant to 
the [Commission’s] final order in Docket No. 07-0566,’ but 
amended to include ‘AMP customer applications.    
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The Court thus held that the doctrine of collateral estoppel applied and that ComEd and the 

Commission were barred from rearguing the issue of whether rider recovery is proper.  Id. at ¶ 

29.  The Court also held at ¶ 33 that Docket No. 09-0263 was “part of the same proceedings” as 

Docket No. 07-0566, and so the law-of-the-case doctrine applied to “bind[] ComEd and the 

Commission on the questions of law decided in ComEd, including the legality of rider 

recovery.”1 Finally, the Court held at ¶¶ 48-49 that, because “[t]o allow . . . Rider AMP would be 

to improperly consider in isolation changes in a particular portion of a utility’s revenue 

requirement” and the costs to be recovered by Rider AMP-CA were “a discretionary expense at 

least partially within the utility’s control,” the two Riders approved in Docket No. 09-0263 were 

improper single-issue ratemaking.  

9.  Both ComEd and the ICC filed Petitions for Leave to Appeal the Madigan decision 

with the Illinois Supreme Court.  The Court denied the PLAs.  The Appellate Court issued the 

Mandate of the March 19, 2012 Madigan decision, returning jurisdiction to the Commission in 

Docket No. 09-0263, on November 9, 2012.  It is unclear why the Mandate was not filed on 

eDocket in the above-captioned case until November 29, 2012.    

10.  Under the decision in Independent Voters of Illinois v. Illinois Commerce Comm’n., 

117 Ill.2d 90, 510 N.E2d 850 (1987) (“IVI”), the period for which the Commission must 

calculate refunds for ComEd customers begins September 30, 2010, the date of the Court’s 

decision in ComEd, in which the Rider was declared unlawful, and lasts until December 31, 

                                                             
1 The Madigan Court noted, “the Commission's use of two docket numbers in entering the authorization and 
implementation orders does not transform the rider recovery proceedings into two distinct cases. In fact, while 
ComEd was pending we stayed this appeal because we wished to protect the settled expectations of the parties, 
ensure uniformity of the decisions, maintain consistency during the course of a single case, effect proper 
administration of justice, and bring the litigation to an end. See Norris, 368 Ill.App.3d at 581, 306 Ill.Dec. 460, 857 
N.E.2d 859.”  Madigan, 2012 Ill.App.2d 100024, ¶ 34. 
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2012, the last day the Company collected surcharges through Rider AMP (the “refund 

period”).  IVI, 117 Ill.2d at 102-103.  

11.  In an attempt to subvert the Commission’s duty to fix the error in the Commission’s 

September 10, 2008 and  October 14, 2009 orders identified by the Second District Court and 

reach an expeditious calculation of the refund owed ratepayers, ComEd has submitted pre-filed 

direct testimony seeking to transform this docket into (1) an investigation of the justness and 

reasonableness of the AMI costs, which is not at issue in this proceeding; and (2) a 

reconsideration of whether Rider AMP is the same rider as Rider SMP – an issue already decided 

by the Appellate Court in the Madigan case.  In the course of pursuing this misguided goal, the 

Company asks this Commission to not only consider evidence which is irrelevant to the issues 

dictated by the Court’s holding and the Commission’s initiation order in this docket, but to do so 

with the purpose of depriving ratepayers of the compensation for unjust rates to which Illinois 

Courts have unequivocally stated they are entitled.  The People note that the Company’s strategy 

has already led to the inefficient use of the Commission’s resources and those of the various 

intervenors seeking to ensure that the Court’s directives are carried out.  This Motion in Limine 

is filed in an effort to narrow the issues and remove irrelevant “evidence” from this proceeding to 

enable the Commission’s straightforward execution of the appellate court holdings. 

II.  The Commission Has Authority to Grant a Motion In Limine and Should Do So In 
This Proceeding To Comply With the Appellate Court’s Conclusions and in the 
Interests Of Judicial Economy. 

 

12.  The standard for a motion in limine is twofold.  First, the court must determine 

whether the rules of evidence require exclusion of the subject matter of the motion.   Under the 

Illinois Rules of Evidence, “relevant evidence” means evidence having any tendency to make the 

existence of any fact that is of consequence to the determination of the action more probable or 
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less probable than it would be without the evidence. Ill.R.Evid. 401 (2011).   If the rules of 

evidence require the exclusion of the subject evidence, then the court has discretion to grant the 

motion and exclude the evidence or to deny the motion and leave the moving party to object to 

the evidence after it is offered at trial.  In exercising its discretion, the court (in this case, the 

Commission) should balance the prejudice that might be avoided against the complication or 

inconvenience that might be caused by granting the motion. When the former outweighs the 

latter, the motion should be granted.  See Department of Public Works and Bldgs. v. Roehrig, 45 

Ill.App.3d 189, 195-196, 359 N.E.2d 752, 759 (5th Dist. 1976) (“Roehrig”), citing People v. Van 

Riper, 127 Ill.App.3d 394, 399, 262 N.E.2d 141, 144 (2nd Dist 1970). 

13.  The People maintain, as is explained below, that much of the pre-filed testimony 

filed by ComEd in this case is irrelevant to the conclusions contained in the Second District 

decisions in the ComEd and Madigan cases, and to the Commission’s decision to open this 

docket to determine what amount of refund should be awarded ratepayers.  In balancing the 

prejudice that might be avoided against the complication or inconvenience that might be caused 

by granting the Motion, the Commission should consider the distraction that ComEd’s irrelevant 

testimony creates in terms of calculating and distributing refunds to ratepayers, who have been 

denied this compensation for almost four years.  Having to litigate issues that have either been 

settled by the Court’s decisions or have nothing to do with the Court’s decisions, and that are 

clearly contrary to seminal Illinois law regarding how refund payments are calculated and how 

rates are set prospectively, prejudices ratepayers and threatens the ability of the Commission to 

distribute refunds as quickly as possible.  It would also consume the limited resources of the 

Commission and intervenors on irrelevant matters, and could easily confuse and complicate the 

issues in what should be an otherwise efficient proceeding.  
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14.  As discussed further below, ComEd’s attempt to introduce irrelevant evidence 

regarding the alleged justness and reasonableness of the costs collected through Rider AMP, as 

well as Mr. Fruehe’s discussion of which tariffs constituted unlawful single-issue ratemaking and 

which “authorized” the collection of Rider AMP expenses and plant investments, is evidence that 

should be barred from inclusion in this record.  Accepting evidence in connection with these 

issues is nothing but prejudicial to the interests of ratepayers, who have waited years to receive 

refunds they are rightfully owed.  The Commission should exercise its discretion to exclude it for 

purposes of this remand. 

III.  Testimony That Seeks To Re-Litigate Issues Resolved by the Appellate Courts and 
the Commission’s Approval of the Bridge Tariff Is Irrelevant and Should Be 
Excluded. 

 
15.  Company witness Martin G. Fruehe spends several pages of his direct testimony 

attempting to distinguish between Rider SMP and what he calls “the second Rider AMP” (as 

well as Rider AMP-CA) that was approved by the Commission in its order in Docket No. 09-

0263.  See ComEd Ex. 1.0 at 5:107 to 12:247.  However, regardless of whatever purported 

justifications the Company might proffer to support this alleged distinction, the Appellate Court 

has held in the Madigan decision, as discussed above, that Riders AMP and AMP-CA are 

“identical” to Rider SMP and thus cost recovery through Riders AMP and AMP-CA must not be 

allowed.  Thus, any testimony offered by the Company as to alleged distinctions between Rider 

SMP, on the one hand, and Riders AMP and AMP-CA on the other hand, can have no legal 

merit2 and thus should be excluded from this proceeding, as specifically identified below and in 

                                                             
2 In fact, as discussed above, the Madigan court went so far as to state that the Commission and ComEd were 
“barred” from rearguing whether recovery through Riders AMP and AMP-CA was proper.  Madigan, 2012 Ill. App. 
2d 100024, at ¶ 29.   



10 

Appendix B, which shows the particular portions of ComEd Exhibits 1.0 and 1.3 that should be 

stricken.3  

16. Second, Mr. Fruehe spends several additional pages outlining the Company’s “Bridge 

Tariff” that was approved by the Commission in December of 2010.4  See ComEd Ex. 1.0 at 

13:267 to 15:294.  Contrary to Mr. Fruehe’s suggestion that, following the effective date of the 

Bridge Tariff in January 2011, “ComEd began recovery of only the AMI pilot’s carrying costs 

(return on and of investment) under authority of the Bridge Tariff through the Rider AMP 

mechanism” (ComEd Ex. 1.0 at 14:279-281), the Bridge Tariff did not create new “authority” for 

Rider AMP recoveries.  The Company’s Verified Petition for Special Permission in Docket No. 

10-0597 specifically stated at ¶ 6 that the tariff accomplished the following: 

a. It terminates recovery of operating expenses through Rider AMP 
effective as of ComEd’s December 2010 monthly billing period. 
This certainty will allow ComEd and the Commission to determine 
a defined quantity of operating expense that ComEd cannot 
recover through the rider, regardless of any appeal. The Bridge 
Tariff authorizes ComEd to include those otherwise unrecoverable 
operating expenses, which ComEd estimates will be approximately 
$6 million, in a general rate case where they fall within 
the test year or an appropriate pro forma period.  There, they would 
be recovered – appropriately normalized or amortized, as needed – 
like any other operating expenses. 
 
b. In accordance with Rider AMP, the capital investment 
associated with the Pilot has already been included in rate base in 
ComEd’s current rate filing. To dispel any doubt that might 
otherwise arise, the Bridge Tariff confirms that these assets were 
properly included in rate base and that their costs may be 
recovered through the new base rates once they become effective. 
Again, the Appellate Opinion does not question the propriety of 
including these assets in rate base, only the recovery of their 
carrying costs through the rider. Because a rate case can provide 
no means to recover the return of and on these investments prior to 

                                                             
3 ComEd Exhibits 1.1, 2.0, 3.0, and 3.1 should be stricken in their entirety. 
4 ComEd’s Exhibit 1.1, a copy of the Commission’s letter dated December 2, 2010 granting ComEd’s Verified 
Petition for Special Permission to implement the Bridge Tariff, is irrelevant and should be stricken, because, as 
discussed below, the Bridge Tariff did not create any new legal authority for Rider AMP recoveries. 
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the new rates becoming effective, the Bridge Tariff does not 
immediately suspend the collection of the carrying costs of 
ComEd’s invested assets under Rider AMP. Those costs will be 
collected subject to any refunds allowed by law until new base 
rates go into effect (when they end under Rider AMP’s own terms) 
or until the Commission addresses Rider AMP on remand.  
 

c. The Bridge Tariff confirms that ComEd was correct to include in 
rate base in its rate case the remaining value of the assets, 
principally retired meters, included in the regulatory asset 
approved by the Commission.  
  

Docket No. 10-0597 Petition at 4-5, ¶ 6 (emphasis added).  The Verified Petition, thus, did not 

request any new authority for Rider AMP recovery; it merely noted that Rider AMP recovery 

would continue for some time after approval of the Bridge Tariff.  Moreover, the Company 

specifically recognized that the continued recoveries under Rider AMP for capital costs 

associated with the meters would be “subject to any refunds allowed by law until new base rates 

go into effect” (id.) – contrary to Mr. Fruehe’s claims now that the Bridge Tariff, and not Rider 

AMP, was the vehicle for recovery of AMI Pilot costs.   

17.  Mr. Fruehe’s statements regarding the legal effect of the Bridge Tariff lack any 

factual foundation and should be stricken.  Mr. Fruehe’s questions and answers at page 15, lines 

307-313 of ComEd Ex. 1.0, for example, have no foundation and attempt to manufacture an 

issue that is irrelevant to this proceeding, namely, that the Bridge Tariff replaced Rider AMP as 

the vehicle for collecting AMI Pilot costs: 

 
Q: Under what Authority did ComEd recover AMI pilot costs 
during the January through May 2011 time period? 
A: The Bridge Tariff. 
Q: Under what Authority did ComEd recover the reconciliation of 
the 2011 AMI pilot costs incurred and revenues received? 
A: Because the Bridge Tariff was in effect, my understanding is 
that the reconciliation was recovered under authority of the Bridge 
Tariff, but I will defer that subject to briefing. 
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18.  The charts provided by Mr. Fruehe on page 18, line 348; page 19, line 368; and page 

21, line 385 of ComEd Ex. 1.0 wrongly suggest that 2011 Rider AMP reconciliation should be 

called “2011 Rider AMP / Bridge Tariff Reconciliation,” thus implying that 2011 Rider AMP 

recoveries were somehow linked to the Bridge Tariff.  As discussed above, this suggestion is 

incorrect, and the references to “Bridge Tariff” in these charts should be stricken.  Other 

statements by Mr. Fruehe, including statements from page 19, lines 360 to 362; from page 19, 

line 369 to page 20, line 381; and from page 24, lines 440 to 443 of ComEd Ex. 1.0, all 

attempting to suggest that certain Rider AMP recoveries following the Appellate Court’s ComEd 

ruling were “under the Bridge Tariff” or “under authority of the Bridge Tariff” and not actually 

Rider AMP recoveries are incorrect and irrelevant and should be stricken.  As noted above, 

ComEd’s own Bridge Tariff petition acknowledged that “the Bridge Tariff does not immediately 

suspend the collection of the carrying costs of ComEd’s invested assets under Rider AMP.”  

Docket No. 10-0597, Verified Petition for Special Permission, at ¶ 6 (emphasis added).  

Similarly, the phrase “under the Bridge Tariff” in ComEd Ex. 1.3 should be stricken.  Mr. 

Fruehe’s claims that recoveries under Rider AMP were somehow not Rider AMP recoveries are 

belied by ComEd’s Bridge Tariff filing and ComEd’s own responses to discovery. (See 

Appendix A).   

19.  Moreover, because Rider AMP recoveries were distinct from Bridge Tariff 

recoveries in ComEd’s regular rates, any discussion of the Bridge Tariff in this proceeding is 

irrelevant, except as to explain how recoveries under Rider AMP were significantly reduced 

during the pendency of ComEd’s Docket No. 10-0467 rate case.  In addition to foundation and 

relevance, principles of judicial economy demand that the evidence be barred from inclusion in 

the record.  After nearly four years since the inception of Rider AMP recoveries, the 
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Commission should not tarry or consider unnecessary issues in its determination of appropriate 

refunds in this proceeding.  Permitting this irrelevant evidence in the record would cause such 

delay, and thereby prejudice ratepayers who are owed refunds. 

IV.  Testimony That Discusses the Alleged Prudency and Reasonableness of the AMI 
Plant Investment and Pilot Expenses Is Irrelevant to This Proceeding and Should Be 
Excluded. 

  
20.  ComEd proffers more irrelevant testimony in the pre-filed testimony of ComEd 

witnesses Richard D. O’Toole and James C. Eber, who discuss the alleged justness and 

reasonableness of the costs collected through Rider AMP.    

21.  Mr. O’Toole states that the purpose of his testimony is to “address the capital 

expenditures relating to the deployment of the Advanced Metering Infrastructure (“AMI”), 

including meters, network devices and information systems, and the Operating and Maintenance 

expenses (“O&M”) associated with communications, customer education, and the third-party 

fees for workshop facilitation associated with ComEd’s AMI pilot.”  ComEd Ex. 2.0 at 1:11-15.  

In other words, Mr. O’Toole addresses the costs that were recovered by Rider AMP.  Following 

a review of his educational and professional background, Mr. O’Toole attempts to demonstrate 

that “[d]uring calendar years 2009 through 2011, the capital costs incurred with the deployment 

of AMI meters (or “smart meters”), network devices and associated information systems 

infrastructure associated with ComEd’s AMI pilot were prudently incurred, reasonable in cost 

and used and useful in providing customer service.”  Id. at 3:60-63.  Mr. O’Toole describes the 

AMI Pilot project approved by the Commission in Docket No. 09-0263 (ComEd Ex. 2.0 at 4:66-

72), the purported benefits of the AMI Pilot (id. at 4:73-86), the record of smart meters and other 

network devices installed (id. at 5:87 to 7:116), and the types of expenses incurred by ComEd 

under the AMI Pilot (id. at 7:117 to 9:151).  Mr. O’Toole then discusses the procurement process 
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and vendors selected for the AMI Workshops and AMI Pilot program.  Id. at 9:153 to 13:258.  

Mr. O’Toole concludes by asserting that AMI Pilot expenditures were prudent and reasonable.  

Id. at 13:260-14:266. 

22.  Similarly, Mr. Eber states that the purpose of his testimony is to “address the 

Operating and Maintenance (‘O&M’) expenses and capital expenditures for the Customer 

Applications Program (‘CAP’) that was part of the Advanced Metering Infrastructure (‘AMI’) 

Pilot and recovered in part pursuant to Rider AMP - Advanced Metering Program Adjustment 

(‘Rider AMP’) and the Bridge Tariff approved in Docket No. 10-0567 (‘Bridge Tariff’).”  

ComEd Ex. 3.0 at 1:11-15.  In other words, Mr. Eber addresses the costs that were recovered by 

Rider AMP-CA.  Following a review of his educational and professional background, Mr. Eber 

attempts to demonstrate that “[d]uring calendar years 2009 through 2011, the O&M expenses 

and capital expenditures related to the CAP were prudent and reasonable and the capital 

components were used and useful in providing customer service.”  Id. at 3:62-64.  Mr. Eber 

describes the Customer Application Program approved by the Commission in the Docket No. 09-

0263 order and the expenses incurred thereunder, including a description of the Company’s 

procurement strategy.  Id. at 4:66 to 6:123.  Mr. Eber concludes by asserting that Customer 

Application Program expenditures were prudent and reasonable.  Id. at 6:124-131. 

23.  The prudency and reasonableness of the costs recovered under Rider AMP (or Rider 

AMP-CA) are not at issue in this proceeding.  As discussed above in Part III of this Motion, the 

Appellate Court, Second District held in Madigan that recovery through Riders AMP and AMP-

CA is barred due to collateral estoppel, law of the case, and the rule against single-issue 

ratemaking.  Nowhere in the Madigan opinion is an allowance that expenditures could legally be 

recovered through those Riders if they were just and reasonable.  Permitting this irrelevant 
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evidence in the record would cause additional delay in the calculation of ratepayer refunds and 

waste both Commission and Intervenor resources, thereby prejudicing ratepayers.   In an attempt 

to narrow the issues in this proceeding, the People move that all of the Company’s testimony 

relating to the prudency and reasonableness of AMI Pilot or Customer Applications Program 

expense be excluded from the record. 

V.  Testimony to be Stricken 

24.  Based upon the holdings in the ComEd and Madigan decisions, and the Illinois case 

law cited above, the People recommend that the Commission bar the inclusion of the following 

evidence in this remand proceeding: 

Exhibit   Page  Lines   
 
1.0   i  III, phrase “and the Bridge Tariff”  
 

2  35, after “09-0263”, through 37 
 
   2  39, after second instance of “Rider AMP”, through 40 
 

3  49, after “mechanism”, through 50, before “In brief” 
52, before “and thus”, through 53 

 
4  73, after “Rider AMP” 
 
7  139-142 
 
7  147-149 
 
8  156-166 
 
9  174-178 
 
12  244-247 
 
13  258-259 
 
14-15  278-294 
 

   15  307-313 
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Exhibit   Page  Lines and description  
 
1.0   16  316, phrase “and the Bridge Tariff” 
 

17  336, phrase “and the Bridge Tariff” 
 
   17  337, phrase “and the Bridge Tariff” 
 
   17  340, phrase “and the Bridge Tariff” 
 
   17  346, phrase “and the Bridge Tariff” 
 

18  348, strike all instances of phrase “Bridge Tariff” 
 
   18  354, phrase “and the Bridge Tariff” 
 
   18  358, phrase “and the Bridge Tariff”  
 
   19  360-362 
 
   19  368, strike all instances of phrase “Bridge Tariff”  
 
   19-20  369 to 381 
    

21  385, strike all instances of phrase “Bridge Tariff” 
 
23  420 through 421, before “Further” 
 

430 through 432, before “The” 
 
435, after “Rider AMP”, through 438, before “While” 

 
   24  440-444 
 
1.1   1-2  All 
 
1.3   Title  Phrase “and Bridge Tariff” 

1  21; phrase “under the Bridge Tariff” 
 
2.0   1-14  All 
 
3.0   1-6  All 
 
3.1   1-74  All 
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25.  The People propose an accelerated schedule for ruling on this Motion, in order to 

decide the matter and limit the issues under consideration before rebuttal testimony from all 

parties is due on April 3, 2014.  Thus, the People propose that any Response to this Motion be 

due by seven days after the filing of this Motion, and any Reply be due by three days after the 

Response. 

Conclusion 

 WHEREFORE, for all the reasons cited herein, the People respectfully request that the 

Commission exclude from evidence those portions of Commonwealth Edison’s testimony 

described in this Motion.  

 
Respectfully Submitted,  
 
The People of the State of Illinois 

    By LISA MADIGAN, Attorney General    
 
     _____________/s________________________ 
      

Karen L. Lusson, Sr. Assistant Attorney General 
     Sameer H. Doshi, Assistant Attorney General 

Public Utilities Bureau  
100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 
     Telephone: (312) 814-3736 (Lusson) 

       (312) 814-1104 (Doshi) 
     Fax: (312) 814-3212 
     Email: klusson@atg.state.il.us 

sdoshi@atg.state.il.us 
 
Dated: March 12, 2014 


