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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
People of the State of Illinois   ) 
       ) 13-0501 
Complaint to Suspend Tariff Changes   ) 
submitted by Ameren Illinois and to   ) 
Investigate Ameren Illinois Rate MAPP   ) 
pursuant to Sections 9-201, 9-250 and   ) 
16-108.5 of the Public Utilities Act.   ) 
       ) (Cons) 
Ameren Illinois Company    ) 
  d/b/a Ameren Illinois    ) 
       ) 13-0517 
Revisions to its formula rate structure   ) 
and protocols.     ) 
 

INITIAL BRIEF ON BIFURCATED ISSUES  
OF THE CITIZENS UTILITY BOARD 

 
Now comes the Citizens Utility Board (“CUB”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.800, and pursuant to the briefing schedule established by the Administrative Law Judges 

(“ALJs”), to herby file this Initial Brief on Bifurcated Issues in the above-captioned proceeding.   

 

I. INTRODUCTION 

 On April 19, 2013, Ameren Illinois Company d/b/a Ameren Illinois (“Ameren,” or “the 

Company”) filed a petition (docketed as ICC Docket 13-0301) pursuant to Section 16-108.5 of 

the Public Utilities Act (“PUA” or “Act”), which is titled the Energy Infrastructure and 

Modernization Act, or “EIMA.”  Docket 13-0301 is Ameren’s second annual formula rate update 

to Rate MAP-P Modernization Action Plan as a participating utility under the EIMA.  In Docket 

13-0301, ICC Staff (“Staff”) and the Office of the Illinois Attorney General (“AG”) filed 

testimony proposing adjustments that Ameren witnesses alleged required changes to the formula 
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rate structure and protocols not possible within the context of that docket (or future update 

proceedings).  Ameren Ex. 1.1 at 5:36-39.  The EIMA states that: 

Subsequent to the Commission’s issuance of an order approving 
the utility’s performance-based formula rate structure and 
protocols, and initial rates under subsection (c) of this Section, the 
utility shall file, on or before May 1 of each year, with the Chief 
Clerk of the Commission its updated cost inputs to the 
performance-based formula rate for the applicable rate year and the 
corresponding new changes. 
 

220 ILCS 5/16-108.5(d).  Ameren witness Mr. Mill testified that, based on that language, he 

believed “[t]he update proceeding is limited to updating the cost inputs to the previously 

approved formula rate to derive the Filing Year and Reconciliation Year revenue requirements 

and new charges.  Based on my reading of the [statute], changes to the formula rate structure and 

protocols within the update proceedings are prohibited.”  Ameren Ex. 1.1 at 7-8:107-111.  Mr. 

Mill went on to testify that changes to the formula rate template structure and protocols could 

only be made in the context of a Section 9-201 proceeding.  Id. at 8:122-124.  The statute reads: 

Subsequent changes to the performance-based formula rate 
structure or protocols shall be made as set forth in Section 9-201 of 
this Act, but nothing in this subsection (c) is intended to limit the 
Commission’s authority under Article IX and other provisions of 
this Act to initiate an investigation of a participating utility’s 
performance-based formula rate tariff, provided that any such 
changes shall be consistent with paragraphs (1) through (6) of this 
subsection (c).   
 

220 ILCS 5/16-108.5(c).  The statute later states: 

The Commission shall not, however, have the authority in a 
proceeding under this subsection (d) [a formula rate update 
proceeding] to consider or order any changes to the structure or 
protocols of the performance-based formula rate approved 
pursuant to subsection (c) of this section. 
 

220 ILCS 5/16-108.5(d)(3).  Ameren argued, then, that the Commission could not approve the 

adjustments proposed by Staff and the AG that it claimed were changes to the formula rate 
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formulae and protocols, unless those changes were approved in a Section 9-201 proceeding.  

Ameren Ex. 1.1 at 8:130-133. 

 Ameren itself desired to make certain other changes to its formula rate structure and 

protocols, and it filed revised tariff sheets reflecting those proposed changes on August 19, 2013, 

later docketed as Docket No. 13-0517.  Shortly after this filing, the AG filed a Complaint with 

the Commission requesting that it suspend that tariff filing, consolidate it with ICC Docket 13-

0301, and make the changes to the formula rate template proposed by AG witnesses in Docket 

13-0301.  Complaint by the People of the State of Illinois to Suspend Tariff Changes Submitted 

by Ameren Illinois and to Investigate Ameren Illinois Rate MAPP Pursuant to Section 9-201, 9-

250 and 16-108.5 of the Public Utilities Act (August 30, 2013) at 10 (“AG Complaint”).  The 

AG Complaint was docketed as ICC Docket 13-0501.   

Ameren, Staff and the AG later filed a Joint Motion, on September 18, 2013, to 

consolidate Docket Nos. 13-0501 and 13-0517 to address formula rate structure or protocol 

adjustments, and requested that the Commission not make findings regarding those adjustments 

in Docket 13-0301.  Agreed Joint Motion to Consolidate and Establish a Schedule in Dockets 13-

0501 and 13-0517, and for Entry of Supervisory Order in Dockets 13-0301, 13-0501 and 13-

0517 (September 18, 2013) at 2-3 (“Joint Motion”).  That Motion was granted, resulting in the 

instant consolidated case. 

 On October 2, 2013, Staff filed the testimony of Ms. Theresa Ebrey.  Ms. Ebrey proposed 

that the Commission specifically define “formula rate structure” and “formula rate template,” 

and find that only changes to Schedules FR A-1 and FR A-1 REC require Commission approval 

through a 9-201 filing.  Staff Ex. 8.0 at 2:36-44.  In order to accommodate the expedited 

schedule to address other issues raised in this docket, and to allow for creation of a full and 
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complete record on the issues Ms. Ebrey raised, the parties agreed to bifurcate these 

recommendations and address them in separate testimony and briefs.  See Ameren Ex. 6.0 at 1-

2:18-27.  This Initial Brief addresses those issues that were bifurcated. 

 There are four contested issues for consideration at this point: 

 1) The definition of “formula rate structure,” 

 2) The definition of “formula rate template, 

 3) Whether only changes to Schedules FR A-1 and FR A-1 REC require approval  

  through a 9-201 proceeding, and  

 4) Whether the above issues should be considered in a formula rate rulemaking. 

While CUB did not present testimony on these issues, CUB generally agrees with Ms. Ebrey on 

each of these issues.  Her proposed definitions  of “formula rate structure” and “formula rate 

template” are in line with the statutory language of 16-108.5(c) and (d), and appropriately set the 

parameters of what the Commission may consider in the context of a formula rate update 

proceeding (and, conversely, what may only be considered in the context of a 9-201 proceeding).  

Throughout the proceedings that have taken place thus far under the EIMA, the terms “formula 

rate structure” and “formula rate template” have been used by parties but there has not been 

consistency as to their use or meaning.  Staff Ex. 8.0 at 5:98-108.  For the benefit of all parties 

and the Commission, these terms should be defined and then used consistently going forward.  

Ms. Ebrey’s proposal that only changes to the “formula rate structure” (with “structure” defined 

as Schedules FR A-1 and FR A-1 REC) should require a 9-201 proceeding while changes to the 

“formula rate template” (defined as all other rate schedules, appendices and workpapers that 

support FR A-1 and FR A-1 REC) should not is reasonable and allows the Commission to retain 
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the authority granted in 16-108.5(c) while recognizing the legislature’s intent to keep formula 

rate update proceedings to a narrower scope than 9-201 proceedings. 

 With respect to the fourth issue, whether these issues should be deferred for consideration 

in a rulemaking, CUB recognizes that the first three issues should be equally applicable to both 

Ameren and Commonwealth Edison Company (“ComEd”), and the Commission’s primary 

objective should be to move forward in whichever manner resolves these issue the most 

expeditiously for both utilities.  As Ms. Ebrey noted, a rulemaking would likely not result in 

actual implementation of a rule for two or more years, at which time there would be at most five 

years of operation under the EIMA.  Staff Ex. 11.0 at 17:358-66.  Additionally, as explained 

below, the Commission’s findings in this proceeding will be generally binding, and should be 

equally applicable to ComEd, which is operating under the same formula rate statute as Ameren.  

Therefore, the Commission should decide the issues at hand in this case, rather than deferring for 

a rulemaking, and should make consistent rulings in ComEd’s next formula rate update case. 

 

II. STATUTORY AUTHORITY 

 The EIMA is clear that, in a formula rate update proceeding, the Commission shall not 

make changes to the “structure or protocols” of an EIMA formula rate.  220 ILCS 5/16-

108.5(d)(3).  Changes to a formula rate’s “structure or protocols” shall be made as set forth in 

Section 9-201.  220 ILCS 5/16-108.5(c).  What constitutes a formula rate’s “structure and 

protocols” is thus of the utmost importance, as it dictates what the Commission may consider in 

a 16-108.5(c) formula rate update proceeding and what must take place in a separate 9-201 

proceeding.   
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 When interpreting a statute, the primary objective is to ascertain, and give effect to, the 

intent of the legislature.  Metro Utility Co. v. Illinois Commerce Commission, 262 Ill.App.3d 

266, 274 (1994).  The best indication of what the legislature intended is the statutory language 

itself.  Id.  In this case, the statute provides explicit direction as to what it intended should 

constitute formula rate “protocols.”  In Section 108.5(c)(4), the Act, the Commission is directed 

to approve performance-based formula rates that “Permit and set forth protocols, subject to a 

determination of prudence and reasonableness consistent with Commission practice and law, for 

the following: ...”   The “protocols” are then listed in sub-sections (c)(4)(A)-(I).  The formula 

rate “structure” is not defined, and the words “formula rate template” do not appear in the statute.  

The Commission, then, must define these terms consistent with the apparent intent of the 

legislature, based upon the context of the EIMA.   

In fact, the Commission has already taken steps to delineate the meaning of these terms in 

the context of a formula rate proceeding.  In ICC Docket 11-0721, ComEd’s first formula rate 

filing, the Commission found that formula rate “workpapers and schedules, etc. may be part of a 

filing, but they are not to be part of the tariffs.”  Docket No. 11-0721, May 29, 2012 Order at 

153.  Similarly, in Docket 12-0321, ComEd’s first formula rate update, the Commission stated 

that “A template is merely a guideline,” and not an “approved” document for formula rate update 

cases.  Docket No. 12-0321, December 19, 2013 Order at 105.  These findings are consistent 

with the overall context of the EIMA, which contains multiple references to the authority 

retained by the Commission to ensure the prudence and reasonableness of rates.  See 220 ILCS 

5/16-108.5(c), (d)(3).  Ameren has agreed that its costs may change throughout the term of the 

EIMA, just as applicable accounting standards or legal requirements may.  Feb. 20 tr. at 71:2-20.  

Therefore, in order for the Commission to continue to retain the authority granted by the PUA, 
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and the EIMA in particular, it must have the ability to consider future changes to utilities’ costs, 

changes in accounting standards, and any number of conceivable changes yet unknown.   

 To require that every change to a supporting schedule or workpaper a utility files take 

place in a 9-201 proceeding is inefficient and contrary to the statute’s intent for the Commission 

to efficiently and effectively regulate rates and ensure their prudence and reasonableness.  As 

Ms. Ebrey pointed out, form should not supersede function, and the Company’s position that 

certain changes cannot take place in the context of a formula rate update proceeding has already 

resulted in unnecessary, costly litigation.  Staff Ex. 11.0 at 6:138-47.  The statute only requires a 

9-201 proceeding for very specific formula rate changes.  Broadening the scope of what requires 

a 9-201 proceeding would cause undue burden upon all parties, and would be contrary to the 

intent of the EIMA. 

 

III. ARGUMENT 
 
 A. Should "formula rate structure” be defined to mean the approved tariff set  
  forth in Ameren’s tariffs as Rate 21 MAP-P, Tariff Sheet Nos. 16 – 16.013? 

 
 The Commission should adopt Ms. Ebrey’s proposed definition of “formula rate 

structure,” which would be consistent with the intent of the statute and Commission’s previous 

rulings, and would appropriately limit the issues that require approval in a 9-201 proceeding.  

Given that the Commission, Staff and intervenors already litigate a 9-month proceeding for each 

participating utility under the EIMA annually, it is important to limit the issues that require a 

separate proceeding to those actually delineated by the Act.  Under the EIMA, the Commission 

retains broad authority to make determinations to ensure that rates are just and reasonable, and 

Ms. Ebrey’s definition of “formula rate structure” acknowledges that. 
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 Ameren’s proposed definition of “formula rate structure and protocols,” on the other 

hand, is far too limiting of the Commission’s authority.  Ameren would have the “structure and 

protocols” (which require approval in a 9-201 filing) include:  the formula rate tariff sheets 

(Schedules FR A-1 and FR A-1 REC), supporting schedules, and the appendices to those 

schedules.  That definition significantly restricts the Commission’s authority to review the 

justness and reasonableness of the proposed rates, (220 ILCS 5/16-108.5(b-5), 16-108.5(c)(1), 

16-108.5(c)(6)), limiting their review to little more than checking Ameren’s math.  Ameren has 

acknowledged that, during the time the EIMA remains in effect, it is possible for changes to 

occur that would impact the tariffs, supporting schedules and appendices.  For example, 

Ameren’s costs might change, necessitating a change to one or more schedules.  Feb. 20 tr. at 

70:2-6.  Circumstances outside of Ameren’s control might change as well – for example, changes 

to applicable accounting or legal standards.  Id. at 20:7-20.  Ameren’s proposed definition would 

require that any such changes would necessitate a 9-201 proceeding – a proceeding that would be 

in addition to the Company’s annual formula rate update case.  That means additional 

Commission, Staff, and intervenor resources, not to mention additional rate case expense for the 

Company which then gets passed on to consumers.  Such a result is simply not practical, in 

addition to being contrary to the EIMA’s intent that the Commission continue to review utility 

costs using the same standards as provided for in Article IX of the PUA.  220 ILCS 5/16-

108.5(c)(6).  

 Ameren’s references to the statute’s requirement that formula rate “protocols” require a 

9-201 proceeding are a red herring.  It is true that the EIMA sets forth specific protocols, in 

Section 16-108.5(c)(4)(A)-(I), which cannot be changed in a formula rate update and do require 

approval through a 9-201 filing.  Additionally, the Commission cannot change certain other 
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aspects of the formula rate in a formula rate update proceeding , such as the methodology for the 

calculation of the cost of equity, as set forth in Section 16-108.5(c)(1)-(6).  As the parameters of 

the term “protocol” are fairly straightforward, that definition is not at issue here.   

 The Commission has already demonstrated what it believes to be the formula rate 

“structure” by approving such.  In Ameren’s initial formula rate filing, Docket No. 12-0001, the 

Commission approved the initial tariffs for Rate MAP-P, which included only Schedules FR A-1 

and FR A-1 REC.  Staff Ex. 11.0 at 4-5:72-91.  In doing so, the Commission effectively limited 

its definition of “formula rate structure” to those two schedules.  Id.  That is consistent with Ms. 

Ebrey’s proposal and the EIMA.  In order to retain its authority under the Act, and to be 

consistent with its decision in Docket 12-0001, the Commission should adopt Ms. Ebrey’s 

proposed definition of “formula rate structure.” 

 B. Should the “formula rate template” be defined to mean the formula rate  
  schedules (other than FR A-1 and FR A-1 REC), appendices, and   
  related work papers? 

 
 Ms. Ebrey’s proposed definition of “formula rate template,” is consistent with the 

Commission’s previous rulings and with the statute’s intent to grant the Commission broad 

authority to ensure that rates are just and reasonable.  As Ms. Ebrey noted, the term “formula rate 

template” is not used in the EIMA, but it has been used by parties inconsistently throughout the 

formula rate proceedings for both Ameren and ComEd.  Staff Ex. 8.0 at 5:104-106.  It is critical 

to identify the  meaning of this term,  and its distinction from the term “formula rate structure,” 

as soon as possible so that the Commission and all parties are clear on exactly what changes to a 

utility’s proposed formula rate update may occur during a 16-108.5(d) proceeding and what must 

be separately litigated in a 9-201 proceeding.   
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 There are numerous formula rate schedules, appendices and workpapers that support the 

formula rate tariffs (in this case, Rate MAP-P) but are not included in the tariffs themselves.  

Staff Ex. 8.0 at 5:106-108.  As Ms. Ebery noted, it would be unreasonable to conclude that such 

ancillary, supporting documents, which are not tariffs, should be considered part of the formula 

rate “structure” and should require separate litigation.  Id. at 5:109-111.  The Commission has 

considered this issue, which is what led to its first recommendation of a rulemaking on this topic:  

The fact that tariffs are not comprehensible to most people does 
not justify making tariffs more incomprehensible.  IIEC's 
recommendation is well-taken regarding simplification of ComEd's 
tariffs pursuant to Section 16-108.5 of the Public Utilities Act and 
it is hereby adopted.  Specifically, the workpapers and schedules, 
etc. may be part of a filing, but they are not to be part of the 
tariffs.  The Commission also notes that Section 16-108.5 of the 
Public Utilities Act is not easy to comprehend, but it will last for 
10 to 11 years, unless it is dramatically altered by the General 
Assembly or the Appellate or Supreme Courts.  IIEC's 
recommendation to initiate a rulemaking regarding a systematic 
approach governing the formula rate process will add clarity to the 
reconciliations that will take place pursuant to this statute, which 
should provide greater clarity for utilities, ratepayers and 
Commission Staff.  This recommendation is also adopted by this 
Commission.   
 

Docket No. 11-0721, May 29, 2012 Order at 153 (emphasis added).  The Commission 

has recognized for some time that it is important to define the formula rate “structure,” 

which would then dictate what must be separately litigated in a 9-201 proceeding.  The 

need for a rulemaking referenced in the order above has been reiterated by the 

Commission in later cases, but no such rulemaking has yet been initiated.  The 

Commission’s statements in Docket 11-0721 demonstrate its understanding that 

workpapers and schedules filed by a utility in a formula rate proceeding are not all a part 

of the tariffs.  The Commission further explained its position in ComEd’s first formula 

rate update: 
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It is not clear to the Commission what ComEd means by, “…the 
formula rate template should also be used in the Commission’s 
final Order to ensure that the calculations are aligned.” (ComEd 
Reply Brief at 42).  A template is merely a guideline, not a fully 
realized creation. If ComEd means that Staff should consult the 
template as it prepares the final Order and its attached schedules, 
that is reasonable. The Commission understands that ComEd will 
include the formula rate schedules FR A-1 and FR A-1REC (and 
others) as part of the workpapers for its compliance filing. 

 
Docket No. 12-0321, December 19, 2013 Order at 105 (emphasis added).  The Commission 

made clear that the formula rate “template” – at that time, used to describe all of the schedules 

and appendices ComEd sought to include in the final order – was not to be given the same 

importance as schedules FR A-1 and FR A-1 REC.  In fact, it was not an approved part of the 

Commission’s order at all, and was merely a tool to be consulted.   

 The Commission’s previous consideration of the meaning of the “formula rate template” 

has been correct, and should be confirmed here.  Schedules other than FR A-1 and FR A-1 REC 

should be considered part of the formula rate “template” rather than part of its “structure,” and 

adjustments that would cause a change to such ancillary documents should be permitted in a 

formula rate update proceeding. 

 C. Should changes to only Schedules FR A-1 and FR A-1 REC require   
  Commission approval through a Section 9-201 filing? 

 
 The Commission should adopt Ms. Ebrey’s definition of “formula rate structure,” as 

described above, and should recognize that formula rate “protocols” are those delineated in the 

Act at 16-108.5(c)(4)(A)-(I).  Because the Act is clear that only changes to the formula rate 

“structure” or “protocols” must occur in a 9-201 proceeding (and thus, other changes may occur 

in a formula rate update), Ms. Ebrey’s definitions would effectively require that only changes to 

FR A-1 and FR A-1 REC require approval through a 9-201 filing.  For the reasons described 

above, the Commission should adopt Ms. Ebrey’s definitions, thereby allowing changes to 



12 
 

schedules other than FR A-1 and FR A-1 REC to take place in an annual formula rate update 

proceeding. 

 D. Should the issues raised by Staff be deferred for consideration in the ordered 
  formula rate rulemaking? 
 
 As discussed above, “formula rate template” does not appear in the statute, but parties 

have used the term throughout formula rate proceedings, and the Commission and all parties 

would benefit from a consistent definition of the term.  Ameren is correct that the definitions 

proposed in this docket should affect both Ameren and ComEd.  Ameren Ex. 6.0 at 3:58-62.   

While the rulemaking that the Commission has referenced in several cases (Docket Nos. 11-

0721, 12-0001 and 12-0321) would be effective in ensuring that these definitions are applied 

consistently to both utilities participating under the EIMA, a rulemaking is, as Ms. Ebrey points 

out, generally a multi-year process.  Staff Ex. 11.0 at 16-17:344-66.  At this point, three formula 

rate cases (an initial filing and two reconciliations) have already been litigated and resolved for 

each Ameren and ComEd.  Additionally, the instant docket and a similar ComEd docket (Docket 

No. 13-0553) have also been litigated.  The sooner the Commission can define these terms, and 

the sooner they are understood and used consistently by all parties, the greater benefit all parties 

will receive.  The Commission should not, therefore, defer a determination on defining these 

terms until a rulemaking is initiated. 

 The legislature did not define formula rate “structure” or “template” in the Act.  Since 

those terms are undefined in the statute, their ambiguous scope is subject to Commission 

determination, in a binding ruling.  220 ILCS 5/10-201(d); Ameren Ill. Co. v. Ill. Commerce 

Comm’n, 2012 IL App (4th) 100962, ¶61; Abrahamson v. Ill. Dept. of Prof. Reg., 153 Ill. 2d 76, 

97-98 (1992).  In prior ComEd formula rate proceedings, the Commission has previously made 

determinations consistent with those argued by Staff and CUB in the instant proceeding.  This 
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