
 
 Docket No:  11-0711 
 Bench Date:  3/5/14 
 Deadline: N/A  
 
M E M O R A N D U M___________________________________________________ 
 
TO:  The Commission 
 
FROM:  Claudia E. Sainsot, Administrative Law Judge 
 
DATE:  February 24, 2014 
 
SUBJECT:  Illinois Commerce Commission 

On its Own Motion 
 
Development and adoption of rules concerning rate case 
expense 

 
Joint Proposal of the Utility Stakeholders Requesting that the 
Commission Order Additional Workshops Prior to Issuance 
of the First Notice Order  

 
RECOMMENDATION:  Deny this request, in its entirety. 
 
 

The Commission entertained oral argument in this matter on September 23, 
2013.  Over four months passed since that time and no party has raised, either at oral 
argument, or afterward, any non-substantive objection to the language in the proposed 
Rule regarding attorney’s fees and expert witness fees, until the utilities filed the motion 
that is the subject of this Memorandum on February 11. 2014.  The Administrative Law 
Judge set a briefing schedule regarding this motion.  The Commission Staff, the Illinois 
Attorney General (the AG”) and the Citizens Utility Board (“CUB”) filed responses to that 
Motion on February 19, 2014. The AG and CUB filed a joint response to that motion. 
The utilities did not file a reply.  

 
In this motion, the utilities assert that in the proposed Rule, which is only six 

pages in length, there are errors in formatting, numbering and like matters.  This, they 
state, justifies holding an unspecified amount of workshops, so that the Rule will be 
complete and it will be accepted by the Joint Committee on Administrative Rules 
(“JCAR”).  In support, they cite 5 ILCS 100/10-55(c), which provides that:  

 
In any case in which a party has any administrative rule invalidated by a 
court for any reason, including but not limited to the agency's exceeding its 
statutory authority or the agency's failure to follow statutory procedures in 
the adoption of the rule, the court shall award the party bringing the action 
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the reasonable expenses of the litigation, including reasonable attorney's 
fees.    

 
5 ILCS 100/10-55(c).  The utilities do not state why unspecified formatting and like 
errors would lead to a circuit court judge’s decision to invalidate a regulation.  Nor is it 
obvious, as the Administrative Law Judge pored over the Rule and almost all of the 
(very minor) errors were in the original version of the Rule, the one that was proposed 
by Commission Staff, with which, the utilities were very familiar.1  The utilities voiced no 
objection to that language.   
 
Staff’s Response to the Motion 
 

Staff opposes this proposal.  Staff points out that the final order in Docket 10-
0467, a Commonwealth Edison Company rate case, directed that a rulemaking take 
place to examine the issue of rate case expense and to provide guidance to all parties 
as to what evidence is needed to establish the attorneys’ and expert witnesses’ fees 
that are added to consumers’ rate increases through rate case expense.  (See, Docket 
10-0467, Order of May 24, 2011, at 71).   Staff further asserts that this matter has 
involved extensive workshops and briefing regarding, among other things, the 
applicable case law concerning attorneys’ and expert witness fees, the affidavit 
requirement in Illinois law, recovery of expenses for utility in-house employees, 
overhead costs, and incidental expenses.  (See, Staff Response at 1-2).   
 
 Staff also avers that Initial Briefs were filed by the utilities and briefing continued 
through June 13, 2013, yet, the utilities did not object to the non-substantive language in 
the proposed Rule until February 11, 2014.  Staff states that no further workshops are 
necessary, as this docket has been litigated for the better part of three years and 
substantial workshops and filings have already taken place.    It opines that the utilities 
appear to be “attempting to secure another bite at the apple to make substantive 
changes to the Rule.”  (Id. at 3).   
 
 Finally, Staff contends that the utilities “wrongly assume” that the Commission is 
unable to decipher the draft rule and make changes as it sees fit, based upon the 
parties’ Briefs on Exceptions and its own conclusions.  Staff posits that the Commission 
is quite accustomed to writing and editing Draft Rule language.  Also, the proposed Rule 
is First Notice Order.  Pursuant to Section 5-40 of the Administrative Procedure Act, (5 
ILCS 100/5-40) any party can file Comments recommending changes to the Rule before 
the Second Notice Order.  Staff concludes that should the utilities continue to think that 
the proposed Rule is problematic, they can file Comments to that effect in the future.  
(Id. at 3-4).     
 
 
 
 

1 Correction of these errors include such matters as eliminating a few unnecessary commas, closing up the word 
“otherwise” in Section .100, and changing the capitalization of the term “Outside Counsel” for consistency.   
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The AG/CUB Response    
 
 The AG and CUB also contest the propriety of this proposal.  They, too, point out 
that this rulemaking was initiated as a result of a directive issued by the Commission in 
2011 in Docket 10-0467.  They, like, Commission Staff, aver that over that nearly three-
year period since the order of May 24, 2011 in Docket 10-0467, the parties and Staff 
have engaged in numerous workshops, rounds of comments and briefs explaining their 
respective positions.  According to the AG/CUB, the parties and Staff have had ample 
opportunity to present their interpretations of the issues, as well as any needed non-
substantive corrections to both the Staff-proposed Rule and the Administrative Law 
Judge’s proposed Rule.  They also state that the utilities’ proposal does not actually 
identify what non-substantive errors exist in the proposed Rule.  The AG/CUB conclude 
that “The notion that additional workshops need to be held so that the parties can work 
as a group to address non-substantive changes to the rules is simply misguided.”  
Finally, they aver that, assuming that the unidentified non-substantive errors are not 
corrected by the Commission in the First Notice Order, JCAR’s Rules permits the filing 
of additional Comments in the future. (See, AG/CUB Response at 1-2). 
 
Recommendation 
 

As Staff and the AG/CUB point out, the only purpose that would be served by 
having additional workshops to correct non-specific formatting and like non-substantive 
matters would be to delay the accountability to the general public in the form of rate 
increases through rate case expense (attorney’s and expert witnesses’ fees) that the 
proposed Rule imposes.   This accountability is routinely required of attorneys and 
experts in other types of cases.  Indeed, as the language cited above from the 
Administrative Procedure Act makes clear, that accountability would be required of a 
utility, if it challenged the legality of proposed Rule pursuant to 5 ILCS 100/10-55(c).  
The utilities’ Joint Proposal should be denied, in its entirety.   

 
 
CES:jt 
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