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STAFF OF THE ILLINOIS COMMERCE COMMISSION’S  
RESPONSE TO MOTION FOR CLARIFICATION 

 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to the direction of the Administrative Law Judge (“ALJ”) and Section 200.190 

of the Commission’s Rules of Practice, 83 Ill. Adm. Code §200.190, respectfully submits 

its Response to the Motion for Clarification/Correction or in the Alternative Application 

for Rehearing (“Motion”) filed by Ameren Illinois Company (“Ameren” or “AIC”) on 

February 27, 2014.  In response to said Motion, Staff respectfully request that the 

Motion be denied. 

Introduction 

 On January 28, 2014, the Illinois Commerce Commission (“Commission”) issued 

its Final Order in this proceeding.  Ameren Illinois Company, ICC Final Order Docket 

No. 13-0498 (January 28, 2014)(“Plan 3 Order”).  The Final Order required Ameren to 

provide a Compliance Filing no later than February 27, 2014.  Plan 3 Order at 176.  On 



February 27, 2014, Ameren filed its Motion for Clarification contemporaneously with its 

Compliance Filing, requesting that “should the Commission find the Compliance Filing 

unsatisfactory, it should either amend the Final Order or grant rehearing on the affected 

issues.”  Motion, 1.  The Motion further states “for clarity and preservation of the record, 

AIC seeks clarification and correction, or in the alternative a rehearing” with respect to 

seven enumerated issues.  Motion, 1-2.  As written, Staff believes that the Motion is 

intended to request such relief only in instances where the Compliance Filing is 

considered unsatisfactory as related to the seven enumerated topics. 

 Based on Staff’s initial review of Ameren’s Compliance Filing, Staff has no 

reason to believe that the Compliance Filing provided by Ameren fails to satisfactorily 

meet the requirements set by the Commission in the Plan 3 Order, and accordingly, no 

amendments to the Final Order are necessary, nor is rehearing required.  Should the 

Commission disagree with Staff and find that AIC’s Compliance Filing is not satisfactory, 

and in fact clarification/correction is required with respect to some of the issues raised 

by Ameren, Staff urges the Commission to specifically reject the relief sought by 

Ameren on the issues of “Limitation on Cost-Ineffective Measures” (Issue 5) and “Net-

to-Gross (‘NTG’) values are applied prospectively” (Issue 6). 

 Issue V:  Addition of Caveats to the Commission’s Limitations on Flexibility 

 Staff notes at the outset that Ameren does not seek rehearing on this issue.  

Ameren seeks in Issue 5 only to clarify alleged “conflicting requirements” in the Plan 3 

Order by adding certain caveats to the approved limitations on AIC’s flexibility to change 

its programs and measures.  Motion, 2, 9-10.  Staff believes the addition of this 



language would not clarify the Order, but rather confuse the matter, leading to additional 

litigation.  Accordingly, the Commission should reject this proposal. 

 The Plan 3 Order spends the better part of ten pages navigating the complicated 

issues surrounding Ameren’s request for flexibility to change its programs and 

measures.  The Commission recognized that “Staff has raised some valid concerns with 

Ameren’s past practices in its exercise of this flexibility.”  Plan 3 Order at 140.  

Ultimately, the Commission found that despite the potential shortcomings in the 

limitations on flexibility proposed by the People of the State of Illinois (“AG”) and Staff, 

“it is necessary to impose some limitations on Ameren’s flexibility to protect ratepayers. 

...  As a result, the Commission is compelled to adopt the limitations proposed by Staff.”  

Id.  Those limitations were enumerated as follows: 

(1) AIC is directed to prudently respond to changes (e.g., TRM, NTG, market) in the 

implementation of its programs; 

(2) AIC is directed to spend all funding to the extent practicable on cost-effective 

energy efficiency measures in order to exceed the modified savings goals; 

(3) AIC is directed to avoid over-promoting cost ineffective measures so as to help 

ensure participation of these cost-ineffective measures does not exceed 

expectations; 

(4) AIC is directed to provide cost-effectiveness screening results in its quarterly ICC 

activity reports for new measures the Company adds to its Plan during 

implementation; and  

(5) AIC is directed to explain how it responds to TRM, NTG and other changes in its 

quarterly ICC activity reports it will file with the Commission in this docket. 



 Id.   

 Ameren’s proposed “clarifications” include adding a caveat to the adoption of 

these limitations.  The caveat would subject these limitations to the findings that (1) 

cost-effectiveness is evaluated on a portfolio basis rather than a measure basis and (2) 

the Commission does not believe it is necessary to direct AIC to limit the participation of 

cost-ineffective measures to no more than the levels proposed in the plan.  Motion, 2; 

11.    In support of this proposal, the Company notes that the Commission allowed the 

inclusion of cost-ineffective measures in its Plan, stating that cost-effectiveness is 

evaluated on a portfolio basis, and that it is not necessary to direct Ameren to limit the 

participation of cost-ineffective measures to no more than the levels proposed in its 

Plan.  Motion, 9 (citing Plan 3 Order at 67).  In Ameren’s view, the Commission’s finding 

on this particular issue requires the addition of this language to the limitations on 

flexibility, both on pages 140 and 152 of the Plan 3 Order.  Motion, 11.  Ameren, 

however, made no mention in its Motion of the Commission’s clear intent noted in this 

same section to monitor cost-ineffective measures and AIC’s utilization of its flexibility.  

Plan 3 Order at 67 (finding that Ameren has provided no reasonable explanation why 

Staff’s proposal that AIC provide cost-effectiveness screening results on a measure 

level basis in its quarterly Commission activity reports should not be adopted, and that 

such a proposal will allow Staff and other parties to monitor EE activities in a timely and 

efficient manner).  This further indicates that there is no need for clarification in the 

order:  the Commission clearly wishes to have the ability to monitor Ameren’s exercise 

of flexibility as it relates to cost-ineffective measures.  The addition of the language 



proposed by Ameren would not clarify this fact, but rather confuse the new directives 

issued by the Commission on the matter of flexibility. 

 While the Commission’s findings in Section V.C.1.b. Cost-Ineffective Measures 

clearly indicate that the Commission declines to direct Ameren to limit participation of 

cost-ineffective measures to no more than the levels proposed in the plan (Plan 3 Order 

at 67), Staff does not find this matter to be in conflict with the limitations on flexibility that 

require AIC to avoid over-promoting cost ineffective measures so as to help ensure 

participation of these cost-ineffective measures does not exceed expectations (Plan 3 

Order at 140).  It is quite clear that the Commission is not imposing a limitation on 

participation, merely that Ameren is required to avoid over-promotion in an effort to 

avoid excessive participation in cost-ineffective measures.  The addition of the caveat 

that the AIC is not required to limit participation in cost-ineffective measures may 

confuse the interpretation of the requirement that Ameren not over-promote the cost-

ineffective measures.  Furthermore, it is clear that while cost-effectiveness is measured 

on a portfolio basis, it is also quite clear that the Commission wishes to have insight as 

to how Ameren is exercising its flexibility with respect to cost-ineffective measures.  This 

cannot be achieved without the provision of measure-level cost-effectiveness screening 

reports.  Staff is concerned that the addition of the caveat that the limitations are subject 

to the provision that “cost-effectiveness is evaluated at the portfolio level” would in fact 

conflict with the specific requirement set out by the Commission, leading to additional 

litigation in the event that Ameren would provide only portfolio level cost-effectiveness 

evaluations in quarterly reports.  Accordingly, Ameren’s request to add additional so-

called “clarifying” language at pages 140 and 152 of the Plan 3 Order should be denied. 



 AIC’s arguments that this so-called “clarification” would go far to allow AIC 

greater ability to be “innovative” and provide regulatory certainty during the 

implementation process should be rejected.  Motion, 10.  The Plan 3 Order already sets 

forth a clear process for AIC to establish regulatory certainty concerning innovative 

breakthrough equipment and devices.  Plan 3 Order at 33.  The Commission also 

required AIC to be innovative in the adoption of the smart devices program.  Id. at 78-

79.  Thus, the Commission should reject AIC’s arguments that this so-called 

“clarification” is necessary to encourage AIC to be innovative. 

 Finally, Ameren requests for purposes of “clarification” that the following 

language be removed from page 140 of the Plan 3 Order: 

It appears to the Commission that Staff has raised some valid concerns 
with Ameren’s past practices in its exercise of this flexibility.  While the 
Commission does not endorse each issue raised by Staff, the Commission 
shares some of Staff’s concerns regarding Ameren’s past practice may 
impinge on ratepayers receiving the net benefits they deserve. 
 

Motion, 11.  It is quite clear that AIC’s removal of this language from the Plan 3 Order is 

not a “clarification” but rather a mere deletion, as no alternative or clarifying language 

has been proposed.  Id.  This appears to be an attempt by Ameren to remove language 

that may perhaps be perceived as a negative finding by the Commission.  An argument 

against removing this language would only be appropriate in a Brief on Exceptions.  

Given that the Commission already rejected this edit as was proposed in AIC’s Brief on 

Exceptions (AIC BOE, Attachment A, 139), this language unequivocally is a finding of 

fact by the Commission that does not require clarification of any kind (and in fact, no 

clarification of this language has been proposed by AIC).  Accordingly, this proposed 



“clarification” should be rejected, regardless of the Commission’s findings on the other 

proposed clarifications under Ameren’s Issue V. 

Issue VI:  Prospective Application of NTG Values is Inconsistent with the 
Plan 2 Framework Utilized as a Basis for the Plan 3 Framework 
 

 Staff notes at the outset of its discussion of Ameren’s Issue VI that, as with its 

Issue V, the Company seeks only clarification/correction of this issue, and is not in the 

alternative applying for rehearing on this matter.  Motion, 2, 11-13.  Ameren seeks only 

the addition of one word on page 123 of the Plan 3 Order to clarify this issue.  Id. at 11.  

Accordingly, if the Commission declines to adopt this “clarification,” rehearing should not 

be granted on this issue.    

 Ameren states that the addition of the word “prospectively” to the Commission’s 

conclusions on page 123, Section VI.A.2. Modified Net-to-Gross (“NTG”) Framework 

Proposals, is required in order to clearly identify what they argue is the only reasonable 

reading of the Commission’s findings.  Motion, 12.  Staff does not believe that this is the 

“only reasonable read” possible in this situation.  For example, if the independent 

evaluator is unable to specify a reasonable NTG ratio value to deem for a program, then 

it may choose to recommend the actual NTG ratio value be applied (i.e., retroactive 

application of the NTG ratio) for this program, consistent with the approach adopted by 

the Commission in Docket No. 13-0499.  Such retroactive application of the NTG ratio 

value would also result in savings goal adjustments for AIC for the relevant program 

year, which in turn protects Ameren from any type of disadvantage.  This situation is 

dissimilar from the one in Docket No. 13-0495, where the Commission ordered that 

ComEd must have prospective application of NTG ratios, likely in part because ComEd 

has no annual adjustments to savings goals based on changes to NTG ratios.  



Commonwealth Edison Co., ICC Final Order Docket No. 13-0495, 119 (January 28, 

2014).  In fact, AIC’s request is contrary to the Plan 2 Framework, which the 

Commission quite obviously found to be reasonable in its approval of the Plan 2 Order, 

and which the Commission must also continue to find reasonable based upon its 

decision in the instant Docket: 

[F]or purposes of Ameren’s Plan 3 the Commission declines to modify the 
NTG Framework and concludes that the NTG Framework adopted from 
Plan 2 should be utilized with minor modification. 
 

Plan 3 Order at 123 (emphasis added). 

 The “minor modification” is then outlined by the Commission as follows: 

 In order to provide additional certainty, which all parties advocate, 
prior to March 1 of each year, the independent evaluator will present its 
proposed NTG values for each program to the SAG.  The purpose of this 
meeting will be for the independent evaluator to present its rationale for 
each value and provide the SAG, in their advisory role, with an opportunity 
to question, challenge and suggest modifications to the independent 
evaluator’s values.  The independent evaluator will then review this 
feedback and make the final determination of values to be used for the 
upcoming year.  In all other respects, the NTG Framework adopted in Plan 
2 should be utilized.   
 

Id. (emphasis added).  It is quite clear that the Plan 2 Framework allowed for 

retrospective application of NTG values.  This change would constitute more than a 

singular, minor modification as noted by the Commission; rather, the application of 

values on only a prospective basis would be entirely inconsistent with the Plan 2 

Framework.  As the Commission specifically noted, the Plan 2 Framework must be 

utilized except as to the minor modification outlined.  Accordingly, AIC’s proposed 

clarification would not be a “clarification,” but rather a significant change to the Plan 3 

Order, and should be rejected. 



 The Commission should also reject AIC’s argument that the word “prospectively” 

must be added to bring this Docket in line with the findings of other Commission orders.  

While it is true that the Commission ordered the prospective application of NTG values 

in the ComEd Plan 3 Order (Commonwealth Edison Co., ICC Final Order Docket No. 

13-0495, 119 (January 28, 2014)), the Commission did not do so in the DCEO Plan 3 

Order (Illinois Department of Commerce and Economic Opportunity (DCEO), ICC Final 

Order Docket No. 13-0499, 20 (January 28, 2014)(approving retrospective application of 

NTG values)).  The argument that the Ameren Plan 3 Order must be “clarified” to 

include the word prospectively to bring it in line with all other NTG Frameworks fails, 

and should be rejected by the Commission.  

WHEREFORE Staff of the Illinois Commerce Commission respectfully requests 

that the Illinois Commerce Commission deny Ameren Illinois Company’s Motion for 

Clarification/Correction or in the Alternative Application for Rehearing, in accordance 

with Staff’s arguments set forth above. 

      Respectfully submitted, 

       ______________________ 
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