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No. 12-0560 

 

COMMONWEALTH EDISON COMPANY’S  

DRAFT PROPOSED ORDER 

Under the schedule approved by the Administrative Law Judge (“ALJ”), Commonwealth 

Edison Company (“ComEd”) hereby submits its Draft of the Proposed Order for consideration 

by the ALJ.  In each substantive section, ComEd’s Draft Proposed Order summarizes ComEd’s 

position and includes a recommended Analysis & Conclusion section.  In addition, 

recommended Findings and Conclusions are provided.  However, ComEd has not attempted to 

summarize other parties’ arguments.   

*   *   *   *   * 

By the Commission: 

I. PROCEDURAL HISTORY 

On October 10, 2012 Rock Island Clean Line LLC (“RI”) filed with the Illinois 
Commerce Commission (“Commission”) a Petition seeking Certificates of Public 
Convenience and Necessity (“CPCN” or “Certificate”) pursuant to Sections 8-406(a) and 
8-406(b) of the Illinois Public Utilities Act (“PUA” or “Act”), 220 ILCS 5/8-406, authorizing 
RI to, respectively, operate as a transmission public utility in the State of Illinois and to 
construct, operate and maintain a 600 kV, high voltage, direct current (“HVDC”) 
transmission line and associated facilities (the “Project”).  RI also sought an order 
authorizing or directing the construction of the electric transmission line pursuant to 
Section 8-503 of the Act, and for certain waivers and other relief in connection with its 
proposed operations as a public utility.   
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The following parties filed Petitions to Intervene, which were granted by the 
Administrative Law Judge (“ALJ”): Local Unions 51, 9, 145, and 196, International 
Brotherhood of Electrical Workers, AFL-CIO (“IBEW”); Illinois Agricultural Association 
(“Farm Bureau”); Commonwealth Edison Company (“ComEd”); Dynegy Midwest 
Generation, LLC (“DMG”) and Dynegy Kendall Energy, LLC (“Kendall” and collectively 
with DMG “Dynegy”); Wind on the Wires (“WOW”); Midwest Generation, LLC (“Midwest 
Generation”); Illinois Landowners Alliance, NFP (“ILA”); Ameren Transmission Company 
of Illinois (“ATXI”); Environmental Law and Policy Center (“ELPC”); John L. Cantlin; 
Timothy B. Cantlin; Joseph H. Cantlin; the Building Owners and Managers Association 
of Chicago (“BOMA”); Friesland Farms LLC, Larry Gerdes and Steven Gerdes (“Gerdes 
Parties”); the Illinois Department of Agriculture (the “Department”); and the Natural 
Resources Defense Council (“NRDC” and collectively with ELPC the “Environmental 
Intervenors”) (collectively, all of the foregoing parties are the “Intervenors”).   

Pursuant to due notice, status hearings were held in this matter before a duly 
authorized ALJ of the Commission at its offices in Springfield, Illinois on January 8, 
2013 and March 19, 2013.  Pursuant to notice given in accordance with the law and the 
rules and regulations of the Commission, evidentiary hearings were held on December 
5, 6, 11, 12 and 13, 2013.  At the evidentiary hearings, RI, ILA, ComEd, BOMA, and the 
Staff of the Commission (“Staff”), entered appearances and presented testimony, either 
by live witness(es) or affidavit(s).  Appearances were also entered for the Farm Bureau, 
WOW, and ELPC, although they did not present testimony.  

The following witnesses testified on behalf of RI: Karl A. McDermott (RI Ex. 4.0 
Rev., RI Ex. 4.2, RI Ex. 4.3); Michael Skelly (RI Ex. 1.0, RI Ex. 1.4, RI Ex. 1.7); Gary 
Moland (RI Ex. 3.0, RI Ex. 3.5, RI Ex. 3.7); Rudolph Wynter (RI Ex. 12.0); Matthew 
Koch (RI Ex. 8.0, RI Ex. 8.3 Rev., RI Ex. 8.10); Leonard Januzik (RI Ex. 6.0, RI Ex. 6.7 
Rev.); Hans Detweiler (RI Ex. 7.0, RI Ex. 7.30, RI Ex. 7.35); David Loomis (RI Ex. 5.0, 
RI Ex. 5.3); Wayne Galli (RI Ex. 2.0, RI Ex. 2.11 Rev., RI Ex. 2.15); Neil Wallack (RI Ex. 
11.0); Pierre Adam (RI Ex. 9.0 Rev.1, RI Ex. 9.2, RI Ex. 9.4 Rev.); and David Berry (RI 
Ex. 10.0, RI Ex.10.14, RI Ex. 10.26).   

The following witnesses testified on behalf of Staff: Yassir Rashid (Staff Ex. 1.0, 
Staff Ex. 7.0); Daniel G. Kahle (Staff Ex. 2.0, Staff Ex. 5.0); Richard Zuraski (Staff Ex. 
3.0, Staff Ex. 6.0); and Alan Pregozen (Staff Ex. 4.0, a Verified Statement).   

The following witnesses testified on behalf of ComEd: Steven T. Naumann 
(ComEd Ex. 1.0 2nd Rev., ComEd Ex. 3.0, ComEd Ex. 4.0 Rev.) and Ellen Lapson 
(ComEd Ex. 2.0, ComEd Ex. 5.0).   

The following witnesses testified on behalf of the Gerdes Parties: Larry Gerdes 
(L. Gerdes Dir.); and Steve Gerdes (S. Gerdes Dir.).   

                                                 

1
  Pierre Adam replaced RI‟s prior witness, Morris Stover, after Mr. Stover filed direct testimony in 

this docket.  Mr. Adam adopted Mr. Stover‟s previously filed direct testimony and thereafter filed rebuttal 
and surrebuttal testimony. 
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The following witness testified on behalf of IBEW: James Bates (IBEW Ex. 1.0).   

The following witnesses testified on behalf of ILA: Paul Marshall (ILA Ex. 1.0 
Rev., ILA Ex. 1.2 Rev.); Curtis Jacobs (ILA Ex. 2.0); Randy Rosengren (ILA Ex. 3.0); 
Sid Nelson (ILA Ex. 4.0, ILA Ex. 4.1); Ed Simpson (ILA Ex. 5.0); Bill Cole (ILA Ex. 6.0); 
and Jeffrey Gray (ILA Ex. 7.0, ILA Ex. 7.1, ILA Ex. 7.2).   

The following witness testified on behalf of BOMA: Michael Cornicelli (BOMA Ex. 
1.0). 

The following witness testified on behalf of WOW: Michael Goggin (WOW Ex. 
1.0, WOW Ex. 2.0, WOW Ex. 3.0). 

Initial Briefs were filed on January 31, 2014 by RI, Staff, ComEd, the Farm 
Bureau, WOW, IBEW, ILA, and the Environmental Intervenors.  Reply Briefs were filed 
on February 27, 2014 by RI, Staff, ComEd, IAA, WOW, IBEW, ILA, and the 
Environmental Intervenors.   

The record was marked “Heard and Taken” at the close of the proceedings on 
December 13, 2013, subject to the post-hearing evidentiary filings for which leave to file 
had already been given or for which schedules to consider objections were already in 
place.  The ALJ‟s Proposed Order was served on March 6, 2014.  Briefs on Exception 
were filed and served on XXXX, XX, 2014.  Reply Briefs on Exception were filed and 
served on XXXX XX, 2014. 

II. BACKGROUND & RELIEF SOUGHT 

RI is a limited liability company organized under the laws of the State of 
Delaware.  RI is a wholly owned subsidiary of Rock Island Wind Line, LLC, a Delaware 
limited liability company, which in turn is a wholly owned subsidiary of Clean Line, also a 
Delaware limited liability company.  None of these entities are currently Illinois utilities. 

As set forth in RI‟s Petition, RI proposes to construct a ± 600 kV HVDC 
transmission line and associated facilities, intended to be capable of delivering 3,500 
MW of energy from yet to be developed wind generators in northwestern Iowa and 
nearby areas in Nebraska, South Dakota, and Minnesota (the “Resource Area”) to users 
in Illinois and other parts of the PJM Interconnection, L.L.C. (“PJM”) region.  Based on 
the proposed route, for which RI seeks approval from the Iowa Public Utilities Board and 
this Commission, the direct current line is expected to extend span approximately 500 
miles.  The line would originate at a converter station in O‟Brien County, Iowa, cross the 
Mississippi River near Princeton, Iowa, and interconnect with the 765 kV transmission 
system operated by the PJM at ComEd‟s Collins substation in Grundy County, Illinois.  
According to the Petition, the HVDC portion of the Project will terminate at a converter 
station in Channahon, Illinois, and a single circuit 345 kV alternating current (“AC”) line 
and a double circuit 345 kV AC line will be constructed from the converter station to the 
Collins substation.  The Petition indicates that the Project may also include additional 
transformation facilities to be located on land adjacent to the Collins substation.  
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However, in surrebuttal, RI also proposed to interconnect via a single 765KV line 
running between the Collins bus and the converter station.    

RI comes before the Commission seeking CPCNs pursuant to Section 8-406 of 
the PUA to operate as an Illinois public utility and construct the Project.  RI also seeks a 
Section 8-503 order authorizing and directing construction of the Project. 

III. APPLICABLE STATUTORY AUTHORITY 

 Section 3-105 of the Act, defines public utility as follows: 
 

"Public utility" means and includes, except where otherwise 
expressly provided in this Section, every corporation, 
company, limited liability company … that owns, controls, 
operates or manages, within this State, directly or indirectly, 
for public use, any plant, equipment or property used or to 
be used for or in connection with, or owns or controls any 
franchise, license, permit or right to engage in: (1) the 
production, storage, transmission, sale, delivery or furnishing 
of heat, cold, power, electricity …. 

Section 8-406(a) of the Act, under which RI seeks a CPCN, provides in relevant 
part: 

No public utility … not possessing a certificate of public 
convenience and necessity from the Illinois Commerce 
Commission … shall transact any business in this State until 
it shall have obtained a certificate from the Commission that 
public convenience and necessity require the transaction of 
such business. 

Section 8-406(b) of the Act also provides in relevant part: 

No public utility shall begin the construction of any new plant, 
equipment, property or facility … unless and until it shall 
have obtained from the Commission a certificate that public 
convenience and necessity require such construction. 
Whenever after a hearing the Commission determines that 
any new construction or the transaction of any business by a 
public utility will promote the public convenience and is 
necessary thereto, it shall have the power to issue 
certificates of public convenience and necessity.  The 
Commission shall determine that proposed construction will 
promote the public convenience and necessity only if the 
utility demonstrates: (1) that the proposed construction is 
necessary to provide adequate, reliable, and efficient service 
to its customers and is the least-cost means of satisfying the 
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service needs of its customers or that the proposed 
construction will promote the development of an effectively 
competitive electricity market that operates efficiently, is 
equitable to all customers, and is the least cost means of 
satisfying those objectives; (2) that the utility is capable of 
efficiently managing and supervising the construction 
process and has taken sufficient action to ensure adequate 
and efficient construction and supervision thereof; and (3) 
that the utility is capable of financing the proposed 
construction without significant adverse financial 
consequences for the utility or its customers.   

Section 8-503 of the Act, under which RI also requests Commission 
approval, provides in relevant part: 

Whenever the Commission, after a hearing, shall find that 
additions … are necessary and ought reasonably to be 
made or that a new structure or structures is or are 
necessary and should be erected, to promote the security or 
convenience of its employees or the public or promote the 
development of an effectively competitive electricity market, 
or in any other way to secure adequate service or facilities, 
the Commission shall make and serve an order authorizing 
or directing that such additions, extensions, repairs, 
improvements or changes be made, or such structure or 
structures be erected at the location, in the manner and 
within the time specified in said order; provided, however, 
that the Commission shall have no authority to order the 
construction, addition or extension of any electric generating 
plant unless the public utility requests a certificate for the 
construction of the plant pursuant to Section 8-406 and in 
conjunction with such request also requests the entry of an 
order under this Section.  

IV. Public Utilities Act § 8-406(a) – Request for Certificate as a Public Utility 

A. ComEd 

As an initial matter, ComEd states that the Commission “„must construe the 
statute as it is written and may not, under the guise of construction, supply omissions, 
remedy defects, annex new provisions, add exceptions, limitations, or conditions, or 
otherwise change the law so as to depart from the plain meaning of the language 
employed in the statute.‟”  ComEd IB (citing Divane v. Smith, 332 Ill. App. 3d 548, 553 
(1st Dist. 2002)).  Because RI does not now and would not at the time of certification 
meet the prerequisites for public utility status under the Act, ComEd argues that a 
CPCN under Section 8-406(a) cannot be issued in this case.  ComEd points out that 
becoming a utility is a serious legal undertaking that both empowers the utility with 
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significant legal rights and requires the prospective utility to commit to meet equally 
serious responsibilities.  For instance, ComEd states that those responsibilities include 
an ongoing commitment to offer to provide utility service to the public generally.  ComEd 
argues that RI fails to meet this standard for several reasons.   

ComEd first explains that Section 3-105 of the Act requires a public utility to own, 
control, operate, or manage transmission assets for public use.  However, the record 
shows that RI does not own any transmission-related assets and does not and cannot 
commit to own or operate such facilities in the future.  Notably, RI may never own such 
facilities, as the record is replete with instances in which RI has made clear that it does 
not know whether there is sufficient demand for the Project and will not build the Project 
unless sufficient demand materializes.  ComEd reasons that RI‟s potential to own and 
operate transmission assets in the future does not qualify RI as a public utility now and 
recalls that the Arkansas Public Service Commission recently arrived at a similar 
conclusion with respect to a different Clean Line project. 

ComEd also contends that the Project will not serve the public, as required by 
Section 3-105.  Despite RI‟s claim to the contrary, ComEd points out that RI‟s Chief 
Executive Officer, Mr. Berry, admitted in his rebuttal testimony that the Project is not 
aimed at providing transmission service to customers in Illinois: “„Mr. Zuraski‟s model 
should … treat [RI‟s] transmission charge as paid by wind generators [in the Resource 
Area] because they, not [Illinois] ratepayers in general, are likely to be [RI‟s] 
transmission customers.‟”  ComEd IB at 16-17 (quoting Berry Reb., RI Ex. 10.14 REV, 
50:1217 - 51:1222).  Where the power ends up being used, whether in Illinois or 
elsewhere, does not change this fact; RI will provide utility service to its transmission 
customers not to every person who ultimately uses any power that flowed on the line.  
ComEd also points out that RI‟s studies touting the benefits of the Project assume that 
the Project‟s costs will be borne exclusively by out-of-state generators.  Id.  And, as a 
bulk power transmission facility, ComEd observes that there is no realistic prospect that 
RI will serve Illinois‟s retail customers.   

Furthermore, ComEd refutes RI‟s claims that utilities, retail energy suppliers, or 
retail purchasers in Illinois may take service on the line.  ComEd explains that an entity 
does not become a transmission owner‟s transmission customer simply because the 
power that they consume or resell has previously flowed over the transmission owner‟s 
transmission line.  ComEd adds that buyers of energy transmitted across the Project 
need not be customers of RI, or take service from RI, any more than load serving 
entities currently operating in ComEd‟s zone must be transmission customers of every 
generator lead or transmission facility over which the power they consume has flowed.  
Id. at 17.    

As further evidence that the Project will not serve the Illinois public, ComEd 
points out that RI aims to reserve up to 75% of the Project‟s capacity for contract anchor 
tenants in the Resource Area, leaving merely 25% to serve the Illinois public.  ComEd 
observes that the Illinois Supreme Court has recognized that serving such a limited 
number of entities in Illinois does not satisfy the “public use” requirement in the Act.  
See Miss. River Fuel Corp. v. Ill. Commerce Comm’n, 1 Ill. 2d 509 (1953).  And, 
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because RI has not committed to build the Project unless sufficient demand materializes 
at some point in the future, ComEd asserts that it is unclear whether RI will ever serve 
even this limited subset of customers. 

ComEd also challenges RI‟s claims that the Commission has granted CPCNs for 
similar transmission-only utilities in the past.  Observing that untraditional transmission 
developers can and have operated in Illinois in accordance with the terms of the PUA, 
ComEd asserts that the precedent cited in RI‟s Initial Brief illustrates RI‟s significant 
evidentiary shortcomings.  ComEd points out that in each case that the Commission has 
issued a CPCN, the utility was not only committed to owning and operating utility 
facilities, but also was either ready to commence construction upon certification or 
contractually bound to acquire existing utility property.  ComEd RB at 7 (citing Am. 
Transmission Co. L.L.C. & ATC Mgmt. Inc., Docket No. 01-0142 (Jan. 23, 2003) (“ATC 
2003”); Ill. Power Co. d/b/a AmerenIP and Ameren Il. Transmission Co., Docket No. 06-
0179 (May 16, 2007) (“IP 2007”); Ill. Power Co. d/b/a AmerenIP & Ameren Ill. 
Transmission Co., Docket No. 06-0706 (Order on Reopening, June 23, 2010); Ameren 
Transmission Co. of Ill., Docket No. 12-0598 (Aug. 20, 2013)).  As to ATC 2003, ComEd 
points out that unlike RI, American Transmission Company, LLC (“ATC”) was committed 
to operating utility assets upon certification and was acquiring existing utility assets 
under Wisconsin law and binding contract.  Additionally, ComEd explains that ATC was 
formed from 25 municipalities, retail electric cooperatives, and investor-owned utilities 
that each were to contribute their transmission assets and/or cash to ATC.  Id. at 8.  In 
IP 2007, ComEd explains that Illinois Power Company (“AmerenIP”) and the company 
then known as Ameren Illinois Transmission Company (“AITC”)2 jointly sought a CPCN 
under Section 8-406(a).  Though AITC was a newly-formed entity, ComEd notes that 
AmerenIP was already an Illinois utility and that AITC had the financial and technical 
support of an established corporate family that possessed the financial and operational 
qualifications necessary to qualify as a public utility.  ComEd further contends that the 
CPCNs subsequently issued to Ameren Transco lend RI no support because they were 
granted after Ameren Transco had already been recognized by the Commission as a 
public utility.  

Finally, ComEd also cautions that empowering private speculators with eminent 
domain authority will enable RI to threaten Illinois landowners with condemnation in the 
event that negotiations come to an impasse.  

B. Commission Analysis & Conclusions 

In its Petition, RI seeks a CPCN under Section 8-406(a) of the Act.  Section 8-
406(a) permits the Commission to authorize a public utility to transact business in 
Illinois; however, Section 8-406(a) does not permit the Commission to issue a certificate 
to an entity that does not qualify as a public utility.  As ComEd and others point out, 

                                                 

2
 ComEd notes that AITC subsequently became Ameren Transmission Company of Illinois 

(“Ameren Transco”). 
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Section 3-105 defines a public utility to mean an entity that “owns, controls, operates or 
manages” transmission-related assets “for public use.”   

The record is clear that RI is not a public utility within the meaning of the PUA.  
Not only does RI not own, control, operate or manage transmission-related assets, but 
the record makes clear that RI may never satisfy that standard.  Indeed, even if this 
Commission issues the requested CPCN, various RI witnesses have stated that RI will 
not construct the Project unless sufficient demand materializes in the future.  In this 
light, the mere possibility that generators may be developed in the Resource Area alone 
is insufficient to warrant a presumption that RI will become a public utility.   

Furthermore, even assuming that RI could satisfy Section 8-406(a)‟s facilities 
requirement, RI has not shown that the Project would be available for public use.  The 
record indicates that RI intends to reserve as much as 75% of the Project‟s capacity for 
anchor tenants, leaving only the remainder available to other eligible transmission 
customers.  In this respect, we agree with ComEd that the Illinois Supreme Court‟s 
decision in Mississippi River Fuel Corp. v. Illinois Commerce Commission, 1 Ill. 2d 509, 
militates against RI in this case.  The fact that that RI claims that it will hold itself out to 
the public, whereas Mississippi River Fuel Corp. contractually agreed not to serve the 
public is of little consequence, as it only reflects the fact that RI has not yet come to any 
agreement with prospective customers.  In the event that the Project is built, like 
Mississippi River Fuel Corp., RI will have contractually agreed to serve its customers 
rather than the public at large.  Moreover, RI represented to the Federal Energy 
Regulatory Commission (“FERC”) that it was unwilling to expand the Project‟s capacity 
to meet heightened demand and its explanation of its assertions provided for the first 
time in its Reply Brief lack credibility. 

Neither the purported effect on future merchant transmission developers, nor the 
various environmental and economic benefits that RI claims would result if the Project is 
successful, offer any proper grounds upon which to grant RI public utility status.  As an 
initial matter, there is no probative evidence suggesting that denial of the Petition will 
deter future merchant transmission developers; to the contrary, several untraditional 
transmission owners have satisfied the PUA‟s requirements in the recent past and 
operate successfully in Illinois.  However, such suggestions are improper in any event, 
as Courts have long recognized that an administrative agency is a creature of statute, 
and as such, has no powers other than those delegated to it by the legislature.  See, 
e.g., Prazen v. Shoop, 998 N.E. 2d 1, 11 (2013); Sarkissian v. Chicago Board of Ed., 
776 N.E. 2d 195, 215 (2002) (observing that “administrative agencies … are statutory 
creatures and powerless to act without statutory authority.”); Granite City Div. of Nat’l 
Steel Co. v. Ill. Pollution Control Board, 613 N.E. 2d 719, 729 (1993) (“Since „an 
administrative agency is a creature of statute, any power or authority claimed by it must 
find its source within the provisions of the statute by which it is created.‟”).  Thus, as 
noted by ComEd, the Commission “must construe the statute as it is written and may 
not, under the guise of construction, supply omissions, remedy defects, annex new 
provisions, add exceptions, limitations, or conditions, or otherwise change the law so as 
to depart from the plain meaning of the language employed in the statute.‟”  ComEd RB 
at 11-12 (citing Divane v. Smith, 332 Ill. App. 3d at 553).  Such ancillary considerations 
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may only be considered to the extent that the Project satisfies the requirements of the 
PUA.  In this case, because RI is not a public utility, and may not ever become a public 
utility, the Act does not permit this Commission to issue a CPCN pursuant to Section 8-
406(a) and such benefits are irrelevant.   

V. Public Utilities Act § 8-406(b) – Request for Certificate for the Project 

A. Statutory Prerequisites 

1. Section 8-406(b)(1) 

a) ComEd 

ComEd argues that the record does not support RI‟s claim that the Project will 
promote a competitive electricity market and ensure adequate, efficient, and reliable 
service to customers, as the statutory criteria may only be satisfied by competent and 
germane evidence, not RI‟s highly speculative hopes and expectations.   

ComEd asserts that the Project is fraught with uncertainty, making it impossible 
for RI to meet the standard established by the General Assembly in Section 8-406(b) 
and casting considerable doubt on RI‟s promises to reduce the cost of electricity and of 
complying with the renewable portfolio standards.  For instance, ComEd points out that 
RI has attracted no customers, lenders or investors to finance construction of the 
Project and does not possess sufficient assets to build the Project itself.  Further, 
ComEd states that generators in the Resource Area have not yet been built and may 
not be built given the expiration of the Production Tax Credit.  

Additionally, ComEd contends a number of dubious assumptions lie at the heart 
of the benefits promised by RI.  First, ComEd points out that RI cannot be presumed to 
deliver only energy generated from renewable resources because FERC prohibited RI 
from giving undue preference to renewable resources.  See ComEd IB at 25-26 (citing 
Rock Island Clean Line LLC, 139 FERC ¶ 61,142, at P 31 (2012)).  Second, ComEd 
explains that RI inappropriately has assumed not only that generators in the Resource 
Area would not incur substantial cost to interconnect with the Project, but that those 
generators will pass neither the interconnection costs nor their share of the $2 billion 
Project on to customers.  Third, ComEd also states that in order for the Project to 
deliver anything more than 1,192 MW of firm transmission capacity – far less than the 
3500 MW touted by RI and its supporters – RI would need to rely on unproven and 
undeveloped operating guides that would establish a procedure for curtailing 2,800 MW 
of capacity in less than 30 minutes.  Fourth, RI‟s studies assume that introducing new 
supply will not spur current generation resources to accelerate their retirement plans.   

Furthermore, ComEd contends that the Project is not necessary to provide 
adequate, reliable, and efficient service.  The record shows that Illinois‟s electricity 
system is adequate, reliable, efficient, and competitive.  However, ComEd observes that 
Section 8-406(b)(1) requires more than a claim that a transmission facility will further 
improve an already adequate, efficient, and reliable system.  Rather, reading the Act to 
require only a nominal improvement to system reliability would have the effect of 
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rendering Section 8-406(b)(1) superfluous, as almost all new transmission lines in some 
way contribute to system reliability. 

ComEd adds that the evidence proffered by RI does not demonstrate that the 
Project will even improve reliability.  Unless the generators in the Resource Area are 
actually developed, ComEd explains that the Project will be incapable of delivering 
electric energy during periods of shortfall.  And, because the Project is, in essence a 
lengthy, high-voltage generator lead line, ComEd states that the Project‟s ability to 
support the system in the event of a transmission outage is limited to injecting energy at 
ComEd‟s Collins substation.  

Finally, ComEd challenges RI‟s claim that the Project is the least-cost means of 
providing adequate, reliable, and efficient service.  ComEd points out that the evidence 
presented by RI concerning cost is aimed only at showing that the Project is the least-
cost means of delivering new hypothetical wind power from the Resource Area.  For 
instance, ComEd states that RI‟s comparison between the Project and the status quo 
and building additional wind resources in Illinois sheds no light on the question of 
whether the Project is the least-cost means of reducing loss of load expectation 
(“LOLE”) or increasing reliability.  RI presents no evidence that the Project is the least-
cost means of achieving any incremental improvement in any measure of general 
reliability. 

b) Commission Analysis & Conclusions 

The record in this proceeding demonstrates that the Project is neither necessary 
to promote a competitive electricity market nor necessary to ensure adequate, reliable, 
and efficient service, as required by Section 8-406(b)(1).   

Introducing substantial new supplies into the market generally contributes to 
competition, reducing the cost of energy and, in the case of renewable energy; it may 
also reduce the cost of complying with renewable portfolio standards.  However, the 
evidence presented by RI in this proceeding is far too speculative to conclude that the 
Project will be able to achieve any of those ends.  Most notably, if sufficient demand 
does not materialize, RI has explained that it will not construct the Project, even if a 
CPCN is issued.  Second, RI has presented no evidence that any entity has committed 
to purchase the Project‟s capacity in the event it is constructed or that there will be 
generators who will expend the capital required to interconnect with and then subscribe 
to use the Project.  Indeed, this uncertainty cuts to the heart of the matter, casting 
considerable doubt on the likelihood that RI will ultimately import the large quantities of 
low-cost renewable energy promised in the Petition. 

Several additional issues raised by intervenors call RI‟s analyses into question as 
well.  For instance, the benefits proffered by the Project rely on the presence of low-cost 
wind generators in the Resource Area, but FERC has stated that RI cannot discriminate 
between generation resources.  While this does not mean that the Project would not 
import any wind generation, the point remains that RI has no control over what 
generators it would serve in the Resource Area.  Similarly, the amount of energy and 
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capacity that the Project will reliably be able to transmit to PJM is subject to significant 
debate and undefined contingencies.  RI‟s analyses further assume that the Project‟s 
introduction of large quantities of low-cost energy would not accelerate generation 
retirements, thereby neutralizing the projected impact on market prices.  Though none 
of these considerations are individually determinative, when taken together under the 
circumstances, they underscore that RI‟s evidence presents too many unresolved 
issues for this Commission to conclude that the Project will promote a competitive 
electricity market. 

In addition, RI‟s claim that the Project will improve system reliability, and 
therefore ensure adequate, reliable, and efficient service pursuant to Section 8-
406(b)(1), is unconvincing.  We agree with ComEd that the Project‟s impact on system 
reliability would be similar to building a 3500 MW generator near the Collins substation.  
Thus, having neither proven nor even claimed that the electric system in Illinois is in any 
way deficient, merely adding generation and transmission to improve an already reliable 
system does not automatically meet the statutory standard.   

Lastly, we agree with ComEd that the evidence presented by RI demonstrates 
that the Project is the least-cost means of importing 3500 MW of wind energy to Illinois, 
but not that it is the least-cost means of improving system reliability.  RI has offered no 
evidence comparing the Project to other means of achieving any comparable reliability 
benefit to that which RI claims for the nearly $2 billion Project.       

2. Section 8-406(b)(2) 

a) ComEd 

ComEd concurs with Staff that RI has not provided evidence establishing its 
ability to efficiently manage and supervise construction of the Project.  ComEd 
emphasizes that RI has no experience constructing even a single transmission line.  
And, ComEd argues that the limited RI personnel that hold any relevant experience 
constructing such facilities do not establish that RI has the requisite capability.  In 
addition, ComEd asserts that RI has failed to demonstrate that it will be able to hire the 
highly experienced employees that it will need.  ComEd points out that RI has not 
entered into binding agreements for the engineering, procurement and construction of 
the Project, or to even procure the necessary equipment.  

b) Commission Analysis & Conclusions 

We further agree with Staff, ILA, ComEd, and the Farm Bureau that RI has failed 
to demonstrate that it is capable of managing and supervising construction of the 
Project.  RI itself has no experience constructing transmission lines.  RI‟s personnel also 
have only limited relevant experience.  Furthermore, RI has not yet retained contractors 
to construct the Project.  The possibility that RI may hire experienced reputable 
contractors to build the Project is insufficient to demonstrate that RI is currently capable 
of efficiently managing and supervising the Project‟s construction. 
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3. Section 8-406(b)(3) 

a) ComEd 

ComEd contends that, in order for a CPCN to be issued, Section 8-406(b)(3) 
requires the applicant to be presently capable of financing construction of the proposed 
project.  Specifically, ComEd argues that this requirement must be met when the CPCN 
is issued because the plain language of Section 8-406(b)(3) is unambiguously written in 
the present tense.  Thus, ComEd points out that the Act requires that the applicant “„is 
capable‟ of financing the construction, not that it has a plan to become capable in the 
future if the market cooperates.”  ComEd RB at 25 (quoting 220 ILCS 5/8-406(b)(3)).  
ComEd further notes that, in the past, where the financing has been called into 
question, the Commission has focused on actual revenues and assets of the utility or 
lenders or of affiliates who were legally committed to support the applicant.  Id. (citing N. 
Moraine Wastewater Reclamation Dist. v. Ill. Commerce Comm’n, 392 Ill. App. 3d 542, 
568-69 (2d Dist. 2009) (“Northern Moraine”)).  Thus, ComEd concludes that RI‟s plan to 
possibly become capable of financing the Project‟s construction is no substitute for the 
present capability required by the Act. 

ComEd asserts that RI lacks this capability because RI has no assets, credit, or 
ability to call on equity that would enable it to finance the nearly $2 billion cost of the 
Project.  To this point, ComEd highlights the fact that all of RI‟s and Clean Line‟s assets 
and commitments together amount to less than 2% of the total estimated Project Cost, 
which RI readily admits.  ComEd further emphasizes that, as Ms. Lapson testified, “all 
evidence highlights the fact that [RI] is a shell company, a developer with no material 
current financial ability.  Testimony regarding the financial capability of [RI‟s] parent 
Clean Line or the financial strength of investors in Clean Line fails to demonstrate that 
Clean Line or its investors and backers have any commitment to provide funds to [RI].”  
RI IB at 35 (citing Lapson Reb., ComEd Ex. 5.0, 15:306-310).  

In addition, ComEd points out that RI does not seriously contest that it has no 
present capability to finance the construction of the Project.  RI has presented only a 
financing plan in which RI claims it has “reasons to expect” lenders and investors may 
be interested.  ComEd RB at 25 (quoting RI IB at 106-107).  Moreover, ComEd argues 
that such an expectation is speculative and subject to a variety of risks, including the 
risk that the hypothetical generators in the Resource Area may not be developed or may 
decide not to purchase the Project‟s capacity. 

Finally, ComEd points out that RI‟s pledge that it will not install transmission 
facilities for the Project on easement property until it has obtained commitments for 
funds in an amount equal to or greater than the total cost of the Project is insufficient to 
satisfy the requirements of Section 8-406(b)(3).  While customers would be harmed if a 
partially built project ran out of funds part way through construction, the statute requires 
both that RI be capable of funding the Project and that its funding not harm customers 
or RI.  Promising that it will not get started until and unless it has financing does nothing 
to establish RI‟s capability or to rectify RI‟s current absence of capability to fund the 
Project.  “Whatever else can be said of this unprecedented condition,” ComEd asserts 
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that “it does not demonstrate that RI has any present capability to finance the Project, 
as the law requires.”  Id. at 26.   

b) Commission Analysis & Conclusions 

RI has also failed to carry its burden of demonstrating that it is capable of 
financing construction of the Project.  To date, RI has only raised sufficient funding for 
initial development work.  Although the Act does not preclude a project financing 
approach, it does require present capability of financing the project.  In this case, RI has 
not demonstrated such a capability.  While RI expects that capital markets will be willing 
to fund the Project, RI can point to no commitments from lenders or investors.  The 
absence of any committed customers raises further questions concerning RI‟s ability to 
finance the Project.  RI itself has stated that sufficient demand may not materialize to 
warrant constructing the Project.  Stated simply, RI‟s theoretical expectations do not 
satisfy the standard set forth in the PUA. 

Moreover, RI‟s willingness to accept the condition proposed by Staff is 
unavailing.  As noted above, the Commission is bound by the legislature‟s delegation of 
authority in the PUA.  Section 8-403(b)(3) requires that we find “the utility is capable of 
financing the proposed construction without significant adverse financial consequences 
for the utility or its customers[,]” before a CPCN is issued.  The Commission “must 
construe the statute as it is written and may not, under the guise of construction, supply 
omissions, remedy defects, annex new provisions, add exceptions, limitations, or 
conditions, or otherwise change the law so as to depart from the plain meaning of the 
language employed in the statute.‟”  Divane v. Smith, 332 Ill. App. 3d at 553.  In 
contrast, Staff‟s position on this issue invites the Commission to ignore the first half of 
that provision, focusing solely on the need to insulate customers from significant 
adverse consequences.  Indeed, the proposed condition would ensure that RI and its 
customers are not subjected to significant adverse consequences in the event that RI is 
unable to obtain the funding required to build the Project.  However, the condition itself 
proves that that RI cannot meet the statutory standard because RI is presently 
incapable of funding the Project‟s construction.   

In this respect, we agree with ComEd that Northern Moraine is persuasive under 
the circumstances.  As Staff observes, that case supports the proposition that an 
applicant‟s showing need not be based entirely on the assets at hand, but may consist 
of the backing of a parent company.  See Staff RB at 13.  However, RI‟s petition does 
not satisfy even that standard.  Whereas the petitioner in Northern Moraine held 
significant financial assets and a letter of credit that far exceeded the price of the 
pertinent facilities, no lender or investor has agreed to finance the Project‟s 
construction.  Thus there is no basis to conclude that RI is capable of financing the 
Project, as the Act requires. 
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B. Route of the Project / Land Acquisition 

1. Proposed Route 

a) ComEd 

ComEd took no position on these issues. 

2. Proposed Easement Widths 

a) ComEd 

ComEd took no position on these issues. 

3. Easement Acquisition 

a) ComEd 

ComEd took no position on these issues. 

C. Design and Construction of the Project 

1. Proposed Structures and Other Components 

a) ComEd 

ComEd took no position on these issues. 

2. Landowner Concerns About Constructing the Project 

a) ComEd 

ComEd took no position on these issues other than to note, as discussed in 
Section IV.A, supra, and Section VI.A, below, that RI neither qualifies as an Illinois 
public utility nor is RI entitled to a Section 8-503 order and, thus, cannot lawfully 
exercise eminent domain authority. 

VI. Public Utilities Act § 8-503 – Order Directing and Authorizing Construction 

A. ComEd 

ComEd takes the position that RI has failed to provide sufficient evidence to 
justify issuance of a Section 8-503 order.  ComEd states that Section 8-503 of the PUA 
provides that whenever the Commission finds that additions to existing plant are 
necessary and ought reasonably to be made, or that a new structure or structures 
should to be erected to promote the development of an effectively competitive market, 
or in any other way to secure adequate services or facilities “the Commission shall 
make and serve an order authorizing or directing that such additions … be made … or 
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such structure or structures be erected at the location, in the manner and within the time 
specified in the order … .”  220 ILCS 5/8-503.   

First, ComEd contends that RI incorrectly interprets the clear language of Section 
8-503, in a manner inconsistent with the PUA.  According to ComEd, to obtain authority 
under Section 8-503, the Commission must find that “a new structure … is necessary 
and should be erected.”  220 ILCS 5/8-503 (emphasis added).  ComEd argues that RI‟s 
view that a Section 8-503 order merely authorizes or provides permission to construct a 
project, but does not direct construction, is incorrect.  ComEd RB at 28.  If Section 8-
503 was not intended to include a finding that the construction must be undertaken to 
meet the public interest, ComEd notes that it would be indistinguishable from Section 8-
406, which clearly provides permission to construct, stating, in relevant part: “[n]o public 
utility shall begin the construction of any … facility … unless and until it shall have 
obtained from the Commission a certificate that public convenience and necessity 
require such construction.”  220 ILCS 5/8-406(b)(1).  Thus, RI‟s claim that a Section 8-
503 order simply provides permission to construct a facility would render those 
provisions redundant.  Moreover, ComEd argues that it would make no sense to 
empower condemnation absent a finding that the Project needs to be built.  Finally, 
ComEd observes that Section 8-503 contains an exception for “electric generating 
plants” that states that the Commission shall have no authority to “order the 
construction … of any electric generating plant.”  220 ILCS 5/8-503.  ComEd contends 
that this exception would be unnecessary if a Section 8-503 order was not compulsory 
and did not require an applicant to construct.   

Second, ComEd argues that RI has failed to show that RI‟s additions would be 
necessary, as required by Section 8-503.  ComEd argues that RI‟s request for a Section 
8-503 order is premature and not driven by a proven need for the Project.  According to 
ComEd, this is supported by RI‟s own admission that a need has not been established, 
and the Project will not be built unless such need is actually established.  RI Ex. 10.13, 
3:96 - 4:111.  ComEd notes that although multiple RI witnesses have stated that even if 
RI is issued a Section 8-503 order, construction of the Project will be contingent upon a 
multitude of uncertainties such as: RI establishing a need for the Project, RI obtaining 
financing for the Project, RI obtaining customers, wind generators being built, and RI 
receiving the necessary regulatory approvals in Iowa.  Skelly, Tr. 235:8-13, 269:12-23, 
270:8 - 273:9; Berry Add‟l Supp. Dir., RI Ex. 10.13, 4:107-110; Berry, Tr. 1061:2-19, 
1117:8 - 1118:3.  ComEd states that this evidence clearly demonstrates that the Project 
is unnecessary and highly speculative.   

RI alleges in its Initial and Reply Briefs that the Project met the mandate of 
Section 8-406(b)(1) of the PUA which requires that a construction be “necessary to 
provide adequate, reliable, and efficient service to its customers … .”  220 ILCS 5/8-
406(b)(1).  Furthermore, RI states that through meeting the necessity requirement of 
Section 8-406(b)(1) that RI has also met the necessity requirement of Section 8-503, 
which contains a nearly identical necessity requirement.  ComEd argues that RI is 
incorrect for reasons previously discussed in greater detail in section V.A of this Order, 
and ComEd maintains that RI has not made any showing demonstrating that the Project 
is necessary for any reason.  ComEd, Staff, and other intervenors agree that the Illinois 
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electric system as it currently operates is adequate, reliable, and not inefficient.  As 
such, ComEd asserts that RI cannot articulate any need for the Project, and importantly, 
Staff and other intervenors agree with ComEd that a need has not been established for 
the Project.   

Third, ComEd states that other reasons RI alleged for seeking a Section 8-503 
order are not supported under the PUA.  First, RI claims that it needs to show “potential” 
customers, lenders and investors that it has obtained a “major” regulatory approval.  
ComEd responds that the purpose of a Section 8-503 review and resulting order is to 
evaluate the need and public interest requirements that support a proposed project, not 
to serve as bait to attract potential customers, and RI provides no authority supporting 
such a practice.  Second, RI claims that requesting a Section 8-503 order in a separate 
proceeding would be duplicative and waste the Commission‟s and other parties‟ 
resources.  However, ComEd argues that RI‟s assertion that granting Section 8-503 
authority would avoid “duplication” is without merit because RI has already agreed to 
come back before the Commission in a future proceeding to obtain final eminent domain 
authority.  ComEd points out that if there are any remaining substantially similar issues 
that have already been decided under Section 8-406(b)(1), RI can request that the 
Commission take notice of them.  And, third, RI claims that failure to obtain Section 8-
503 authority now would create “regulatory uncertainty” for prospective customers, 
lenders and investors.  RI IB at 164-166.  ComEd, however, points out that RI‟s desire 
to provide “potential” lenders with “regulatory certainty” is without merit considering the 
remarkable air of uncertainty surrounding every aspect of the Project, most notably RI‟s 
own lack of commitment to construct it, even with regulatory approval.  RI desires the 
Commission to provide certainty where RI is willing to provide none. 

ComEd also notes that RI has not explained how or why a Section 8-503 order 
will provide more “regulatory certainty” than a Section 8-406 CPCN.  Importantly, 
ComEd reveals that the orders submitted by RI to support RI‟s claim that it is not 
unusual for the Commission to issue a CPCN and 8-503 order simultaneously occurred 
in response to “usual” factual showings.  ComEd asserts that there is nothing “usual” 
about RI‟s request.  Additionally, in the four Ameren orders cited by RI there was no 
question that Ameren would actually build the projects, and no party ever objected to 
the need for the lines.  ComEd states that RI‟s Project is not analogous to any of the 
cited Ameren projects.  Whereas there was no uncertainty regarding the Ameren 
projects‟ construction, ComEd asserts that RI absolutely refuses to commit to build the 
Project, even if certificated by the Commission.  This places RI in stark contrast to the 
projects in the Ameren orders that RI claims support its Project.   

Finally, ComEd cautions the Commission that RI‟s primary objective in seeking a 
Section 8-503 order appears to be to facilitate RI‟s ability to acquire eminent domain 
authority and possess the threat of using condemnation lawsuits to obtain property.  
The Commission should tread carefully when taking the extraordinary and precedent-
setting step of arming RI with an order that will permanently impact private property 
rights.  It is apparent from the record that voluntary negotiations will reach an impasse 
and RI will use a Section 8-503 order as leverage during landowner negotiations.  The 
record demonstrates that the Project is highly speculative and is not being proposed to 
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address a valid need.  ComEd strongly asserts that landowners should not have a cloud 
of uncertainty placed over their land while RI figures out how to possibly finance the 
Project, who its customers will be, if wind generators will be built, if regulatory approval 
will be granted in Iowa, and a host of other uncertainties.  Given the implications of 
granting RI a Section 8-503 order, ComEd urges the Commission to not consider 
issuing RI a Section 8-503 order until RI has provided a complete evidentiary basis for 
proper evaluation. 

B. Commission Analysis & Conclusions 

The Commission agrees with ComEd, ILA, and the Farm Bureau that RI should 
be denied an order pursuant to Section 8-503 of the PUA.   

The Commission recognizes that receipt of a Section 8-503 order is an integral 
step to obtaining eminent domain authority.  Historically, this Commission has carefully 
considered the circumstances under which it will grant an entity the ability to infringe 
upon landowner rights and condemn private property for utility purposes, and as such, 
will not take lightly granting RI an order which is an important step in the eminent 
domain process.  The Commission seeks to have a complete evidentiary basis to 
consider when deciding whether or not to grant a Section 8-503 order, and that does not 
exist here.   

The Commission agrees with ComEd that RI incorrectly interprets the express 
language of Section 8-503.  Section 8-503 allows this Commission to order or direct 
construction of a proposed project because it has been deemed necessary.  Section 8-
503 is not permissive like Section 8-406, which provides a petitioner with permission to 
construct a proposed project.  Rather, Section 8-503 a grants the Commission the 
power to compel construction of a proposed project.  Further, the Commission agrees 
with ComEd‟s view that if RI‟s interpretation was adopted, Section 8-503 would 
duplicate Section 8-406.  Further evidencing the compulsive nature of Section 8-503, 
and also noted by ComEd, Section 8-503 contains an exception for “electric generating 
plants” to exempt these types of plants from being “directed” or “ordered” to construct, 
and such an exemption would be unnecessary if the Commission was once again 
merely “authorizing” construction.  Authorization or permission occurs during Section 8-
406 review, and does not need to occur again during Section 8-503 review.  During a 
Section 8-503 proceeding, after the petitioner has already received permission to 
construct by virtue of satisfying the requirements of Section 8-406, the Commission 
directs the petitioner to begin the approved construction.   

The Commission agrees with Staff, ComEd, and other intervenors that RI has not 
established that the Project is necessary under Sections 8-503 or 8-406, and notes that 
RI has admitted this lack of necessity on numerous occasions.  As noted by ComEd, a 
Section 8-503 order was never contemplated to be, nor should it ever be, used as a 
marketing tool to attract customers.  A Section 8-503 order should not be granted to 
provide what RI describes as “regulatory certainty” to attract customers and 
lenders.  Rather, Section 8-503 review is designed to carefully review proposed 
projects, with the public interest always being at the forefront of considerations.  The 
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Commission is extremely hesitant to grant Section 8-503 authority, directing 
construction of RI‟s Project and providing RI with the ability to place a cloud of 
uncertainty over landowners‟ properties when a vast array of uncertainties surround the 
Project.  At the center of those uncertainties is the fact that RI will not commit to build 
the Project, even if granted CPCNs and a Section 8-503 order because a need for the 
Project has admittedly not been established.  Additionally, the Commission notes that RI 
has not addressed other uncertainties such as RI‟s lack of customers, lack of regulatory 
approval in Iowa, lack of financing to construct and operate the Project, and lack of built 
wind generators in Iowa.  The Commission would be remiss to order RI to construct the 
Project, potentially infringing upon landowner rights, without more certainty.   

Lastly, the Commission notes that RI has already agreed to return to the 
Commission for consideration of a Section 8-509 eminent domain grant of 
authority.  The Commission agrees with ComEd that it would not be duplicative or a 
waste of resources to consider issuance of a Section 8-503 order at that time when RI 
might possess a more solid basis for a Section 8-503 order.  The Commission is 
prepared to take notice of any substantially similar issues that have previously been 
addressed during the Section 8-406 CPCN proceeding, and only consider new issues at 
any such future proceeding. 

The Commission, therefore, finds that RI has not met its burden related to 
Section 8-503 and denies the requested relief. 

C. Rock Island’s Accounting-Related Requests 

1. ComEd 

ComEd took no position on these issues. 

2. Maintaining Books and Records Outside of Illinois 

3. Request for Proprietary Treatment of Certain Information 

VII. FINDINGS AND ORDERINGS PARAGRAPH 

 Having considered the entire record herein and being fully advised in the 
premises, the Commission is of the opinion and finds that:  

(1) the Commission has jurisdiction over RI and the subject matter of this 
proceeding; 

(2) the facts recited and conclusions reached in the prefatory portion of this 
Order are supported by the evidence and are hereby adopted as findings 
herein; 

(3) RI‟s Petition for authorization to transact business in this state as a public 
utility should be denied, as discussed in the prefatory portion of this Order; 



12-0560 
 

 19 

(4) RI‟s Petition for authorization to begin construction of the Project should 
be denied, as discussed in the prefatory portion of this Order. 

(5) Because these findings are largely based on RI‟s inability to establish, at 
present, the required facts and not on any inherent defect in the proposal, 
the Commission‟s action should be without prejudice.  Should future 
developments permit RI to establish the facts required for certification as a 
utility or to obtain a CPCN or Section 8-503 order for the Project, RI may 
file a new petition supported by proof of such facts. 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that RI‟s 
Petition is denied without prejudice, subject to the conclusions and findings set forth 
above. 

 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 

 By Order of the Commission this __ day of ____________, 2014. 

*   *   *   *   * 
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