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I. INTRODUCTION 

Prairie Point Energy, L.L.C. d/b/a Nicor Advanced Energy LLC (“NAE”), through its 

attorneys, Rooney Rippie & Ratnaswamy LLP, and pursuant to the Notice of Administrative 

Law Judge’s Ruling dated January 15, 2014, submits these First Notice Period Reply Comments 

regarding proposed Part 470 of the Rules of the Illinois Commerce Commission (“Commission”) 

attached as an Appendix to the Commission’s First Notice Order in ICC Docket No. 12-0456 

dated November 6, 2013 (“FNO”), and published in the December 27, 2013, Illinois Register, 

Volume 37, Issue 52 (“Proposed FNO Rule”). 

NAE’s Reply Comments are organized according to the section of the proposed rule at 

issue, except for an initial response to Staff. 

II. RESPONSE TO STAFF 

Staff of the Illinois Commerce Commission (“Staff”) proposes extensive, wholesale 

changes to the Proposed FNO Rule – distinguishing its comments from those of all other parties.  

Many of Staff’s proposed edits seem to ignore critical issues – such as maintaining a level and 

fair competitive marketplace or maintaining jurisdictional boundaries.  In general, Staff’s 
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wholesale revisions should be rejected because they would undermine the efforts made to ensure 

competitive neutrality, protect confidential customer information, and respect customer choices.  

In some cases, Staff’s Initial First Notice Comments do not fully or clearly explain the specific 

language changes made in response to the arguments in its comments.  Staff treats the First 

Notice Comments like briefs on exceptions, including much of its argument in the form of 

proposed edits to the FNO instead of working with the existing rule and explaining focused 

changes.  This approach appears unorthodox, as the next step in the rulemaking process is the 

issuance of a Second Notice Order – not necessarily an amendment of the First Notice Order.   

Staff’s comments also seem to disregard the language included in the Proposed FNO 

Rule.  For example, Staff seeks to impose responsibility for all notices on Aggregation Suppliers, 

apparently disregarding that the rule already provides for an Aggregation Supplier to provide the 

requisite notice unless it can present proof that the Governmental Aggregator has already 

provided the notice.  Staff would impose obligations on Aggregation Suppliers that would 

require them to obtain competitively sensitive information, without adequately explaining or 

justifying that result.  The overall structure, framework, and language of the Proposed FNO Rule 

should remain, contrary to Staff’s comments. 

NAE offers the following in response to Staff’s proposals: 

 Staff’s proposal to eliminate the requirement for a referendum to obtain certain 

information is contrary to the well- reasoned analysis of the FNO.  See Proposed 

FNO Rule, § 470.100.  The aggregate area and aggregated entity have not been 

established until a referendum, when required, has been passed. 

 Staff’s proposals to eliminate the requirement to destroy customer-specific 

information following a customer’s decision to opt-out of an opt-out program and 
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to delete the prohibition on using customer-specific information obtained as a 

result of being an Aggregation Supplier are anti-competitive and should be 

rejected.  See Proposed FNO Rule, § 470.110(a)(3).  Staff simply disregards that 

non-aggregation suppliers do not have the same ability to obtain such information, 

and the law was not intended to give aggregation suppliers a competitive 

advantage over non-aggregation suppliers.  These edits are even more anti-

competitive when it is considered that Staff would apparently provide 

Aggregation Suppliers exclusive access to a list of customers that have switched 

to another supplier. 

 Staff’s complete replacement of the language in Section 470.210 and imposition 

of notice responsibility on the Aggregation Supplier requires the Aggregation 

Supplier to receive competitively sensitive information and should be rejected.  

This would create an unfair competitive advantage and is not necessary.  See 

Proposed FNO Rule, § 470.210. 

 Staff’s complete replacement of the language in Section 470.220 and imposition 

on the Aggregation Supplier of an opt-out program notice requires the 

Aggregation Supplier to receive competitively sensitive information and should 

be rejected.  This would create an unfair competitive advantage and is not 

necessary.  See Proposed FNO Rule, § 470.220. 

 Staff’s addition of substantial language in Section 470.230 and imposition on the 

Aggregation Supplier of an opt-in program notice does not appear to be necessary 

and should be rejected.  See Proposed FNO Rule, § 470.230. 
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 Staff’s elimination of Section 470.240 (addressing restrictions on Aggregation 

Supplier notices to RES Customers) is anticompetitive and should be rejected. 

For all these reasons, and the reasons previously expressed by NAE in comments and 

briefs, Staff’s proposed edits should be rejected. 

III. SECTION 470.10 

The Coalition of Energy Suppliers (“CES”) recommends that the definition of “RES 

customer” be modified to include a customer that has applied to receive non-aggregation RES 

Service.  CES Initial First Notice Comments at 11.  It is important that the choices of customers 

who have applied to receive non-aggregation RES Service be respected just as much as the 

choices of customers who have started receiving such service.  CES’s language change should 

help accomplish that goal.  NAE raised a similar concern (NAE Initial First Notice Comments at 

18-19), and NAE also supports the change proposed by CES. 

Commonwealth Edison Company (“ComEd”) notes that the Proposed FNO Rule refers 

incorrectly to the statutes authorizing municipal aggregation.  ComEd Initial First Notice Rule 

Comments at 1-3.  NAE concurs.  Section 16-104(b) of the PUA cannot be read to establish the 

right of an ARES to engage in an opt-out aggregation program, municipal or otherwise.  NAE 

supports ComEd’s proposed edits with respect to Section 16-104(b). 

IV. SECTION 470.100 

The Illinois Competitive Energy Association (“ICEA”) recommends that “pending to 

receive RES Service” language be added back to Section 470.100(a)(2) to avoid creating an 

impossibility.  ICEA Initial First Notice Comments at 1-2.  NAE made a similar observation for 

Governmental Aggregators.  NAE Initial First Notice Comments at 18-19.  Language to address 

customers who have applied to receive RES Service should be included, but Aggregation 
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Suppliers should not receive this information as explained below.  If the rule requires 

Aggregation Suppliers to use such information, the rule should also subject them to additional 

restrictions on use and destruction of this information.  NAE Initial First Notice Comments at 

11-14. 

V. SECTION 470.220 

ComEd proposes to impose the same verification requirements that apply to a customer’s 

election to enroll with an alternative retail electric supplier on a customer’s election to opt-out of 

an opt-out program.  ComEd Initial First Notice Comments at 5-6.  NAE opposes this proposal.  

A customer’s election to maintain the status quo and remain with his or her current supplier is 

not the same as a customer’s election to switch suppliers and should not be treated the same.  

The opt-out decision should not be made unnecessarily difficult, complex, or burdensome for a 

customer that desires to maintain their current supply relationship.  Exercising a right to opt-out 

is more akin to a customer’s right to rescind a new enrollment, which may occur through a 

simple telephone call to the RES or electric utility under the Commission’s Rules.  83 Ill. Adm. 

Code 412.110(k).  Modifying the rule to make it more difficult to cancel a municipal aggregation 

opt-out enrollment than it is to cancel other enrollments would create an unjustified competitive 

preference for Aggregation Suppliers. 

VI. SECTION 470.240 

CES recommends that this provision of the Proposed FNO Rule be revised to read as it 

did in the proposed rule attached to the Administrative Law Judge’s (“ALJ”) Proposed First 

Notice Order (“ALJ Proposed FNO”) dated June 26, 2013 (“ALJ Proposed ALJ FNO Rule”) and 

prohibit Aggregation Suppliers from submitting notices to customers who have already selected 

their own supplier.  CES Initial First Notice Comments at 8-10.  The Retail Energy Supplier 
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Association (“RESA”) expressed this same concern.  RESA Initial First Notice Comments at 

2-6.  NAE also made a similar recommendation, and supports this change.  NAE Initial First 

Notice Comments at 4-11.  As explained in NAE’s Initial First Notice Comments, this change is 

needed to ensure competitive neutrality and is consistent with applicable law. 

The Metropolitan Mayors Caucus (“MMC”) supports notice to ARES customers, and 

offers unsupported allegations of unauthorized switching.  MMC Initial First Notice Comments 

at 4-5.  If unauthorized switching has in fact occurred, then such actions are contrary to existing 

statutes and rules and should be addressed.  But that does not justify setting up a situation that 

itself could lead to unauthorized switching and creates improper competitive preferences.  

Moreover, nothing in the changes proposed by NAE would prohibit a Governmental Aggregator 

from serving such notice or prevent any entity providing information upon request by a 

customer.  Indeed, based on the assertions in the MMC’s comments, customers who have already 

made a choice are indeed generally aware of municipal aggregation offers even if they have not 

received a notice from the Governmental Aggregator.  To the extent that the MMC contends that 

the existing provisions on use of such information provide adequate protection, they are 

incorrect.  See NAE Initial First Notice Comments at 11-14. 
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VII. CONCLUSION 

WHEREFORE, for all the foregoing reasons, NAE respectfully requests that the 

proposed rule be modified as proposed herein and in NAE’s Initial First Notice Period 

Comments, that a proposed Second Notice Order be issued, and that all parties have the 

opportunity to file exceptions to the proposed Second Notice Order. 

 

Dated: March 3, 2014 Respectfully submitted, 

Prairie Point Energy, L.L.C. d/b/a Nicor 
Advanced Energy LLC 
 
 
 
By:                /s/  Carmen L. Fosco   

One of its Attorneys 
 

 John E. Rooney 
Carmen L. Fosco 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard Street, Suite 600 
Chicago, IL  60654 
(312) 447-2800 
john.rooney@r3law.com 
carmen.fosco@r3law.com 
 

Attorneys for Nicor Advanced Energy 
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