
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 

Illinois Commerce Commission   ) 
 On its Own Motion     ) 
       ) Docket 12-0456 
Development and adoption of rules   )  
concerning municipal aggregation    ) 
 
 

DOMINION RETAIL, INC. VERIFIED REPLY COMMENTS  
ON FIRST NOTICE RULE 

 
Now Comes Dominion Retail, Inc. (“Dominion”), by its attorneys, and pursuant to the 

notice provided by the Administrative Law Judge of the Illinois Commerce Commission 

(“Commission”), hereby submits these Reply Comments on the First Notice Rule adopted in the 

Commission Order entered on November 6, 2013 and published in the Illinois Register on 

December 27, 2013. 

In its initial comments, Dominion noted that the Commission created the danger of 

anticompetitive conduct by the Aggregation Suppliers when it determined that because they take 

delivery service from their electric utility, the customers of a Retail Electric Supplier (“RES”) 

are “retail customers” of their electric utility as used in the IPA Act.1  Because of that 

determination, the electric utility is required to provide RES customer information, including 

customer account numbers, to the Governmental Aggregator.  The Commission has aggravated 

that danger by determining that it has no authority to regulate the activities of the Governmental 

1  an electric utility that provides residential and small commercial retail electric service in the aggregate area must, 
upon request of the corporate authorities, township board, or the county board in the aggregate area, submit to the 
requesting party, in an electronic format, those account numbers, names, and addresses of residential and small 
commercial retail customers in the aggregate area that are reflected in the electric utility's records at the time of the 
request; provided, however, that any township board has first provided an accurate customer list to the electric utility 
as provided for herein.  § 20 ILCS 3855/1-92(c)(2) (emphasis added) 

                                                           



Aggregator.  The first section of the Commission Staff’s Initial Comments demonstrates the 

implications of that second determination.  The Staff notes the repeated rejection in the First 

Notice Rule of its recommendations to assert any type of control over the activities of the 

Governmental Aggregator.  (Staff Comments, at 3-9).  Thus, the Commission has created a rule 

that allows Governmental Aggregators to obtain sensitive information about RES customers 

without asserting any control over how the Governmental Aggregator may use that information.  

While Dominion is aware that the Commission attempted to remedy this situation by imposing 

certain requirements on the Aggregation Supplier, those requirements do not apply to the 

Governmental Aggregator that receives the customer information.  Thus, there is still a danger 

that this information could be used in an anticompetitive manner. 

It should be remembered that the purpose of Governmental Aggregation is break down 

the barriers to customers obtaining competitive electric service.  Thus, the law provides an 

opportunity for governmental bodies to inform and encourage non-shopping customers to take 

advantage of the new competitive landscape.  It is not designed, however, to encourage those that 

are already enjoying the benefits of competition to breach their existing contracts.  Thus, the rule 

should be carefully designed to provide competition to non-shopping customers, while respecting 

the choices of existing RES customers.  No public interest is served by simply moving existing 

RES customers over to Aggregation Suppliers.  This is not to say that the Aggregation Supplier 

should never have the opportunity to market its services to the customers of other RESs.  In fact, 

Aggregation Suppliers have always had the opportunity to market at any time to both utility 

customers and those already under contract to RESs. They have that ability now and will have 

that opportunity after they become Aggregation Suppliers.  When they attempt to compete for 

customers that have already chosen a RES, however, they should have the same access to 
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information about those RES customers as any other RES.  Participation in an aggregation 

program should not provide them with a competitive advantage by giving them information not 

available to other RESs.   

The Competitive Energy Suppliers (“CES”) have provided a useful set of guidelines for 

the Commission’s rule.  The final product of this proceeding should: 

• Minimize Customer Confusion; 

• Promote Competitive Neutrality; 

• Ensure Transparency; and  

• Minimize Anti-Competitive Outcomes 

(CES Comments at 2-3) 

Keeping those goals in mind, the following is Dominion’s response to the Initial 

Comments of the Commission Staff, which continues to request rules that violate the IPA Act 

and all four of the CES guidelines. 

Staff Issue No. 2:      Section 470.100 Transfer of Information 

a. Provision of Customer Data Prior to Passage of a Referendum. 

The Staff objects to the First Notice Rule’s requirement that a governmental body cannot 

obtain customer information from the utility until it passes an ordinance and, in the case of an 

opt-out program, its citizens approve a referendum.  The Staff then offers a fallback position 

where it argues that the utility can provide the governmental body with customer names and 
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addresses prior to the approval of a referendum, but  would have to wait until a referendum 

passes before providing customer account numbers.  (Staff Comments, at 9-14).   

It should be noted that the initial comments of the Metropolitan Mayors Caucus does not 

raise this issue.  Thus, they do not appear to share the Staff’s concern that they must enact 

ordinances and/or wait for referendums to pass before they can receive customer data.  In any 

event, both the Staff’s primary position and its alternative position ignore the definition in the 

statute:  "’Governmental Aggregator’ means one or more units of local government that 

individually or collectively procure electricity to serve residential retail electrical loads located 

within its or their jurisdiction.”2   A governmental body cannot “procure electricity” until it 

follows the process set out in Section 1-92 of the IPA Act.  For purposes of this issue, the 

important prerequisite to procuring electricity is that it must adopt an ordinance “under which it 

may aggregate in accordance with this Section” and if it wishes to operate its aggregation 

program as an opt-out program for residential and small commercial retail customers, “then prior 

to the adoption of an ordinance” it shall submit a referendum to its residents for their approval of 

an opt-out program.3  In other words, there can be no ordinance approving an opt-out program 

until after the referendum passes.  Whiles conceivably a governmental body could adopt an 

ordinance expressing its tentative interest in becoming a Governmental Aggregator, the 

ordinance that matters is the one that is adopted after the passage of a referendum.  

The Staff appears to believe that a referendum is a mere formality that will always result 

in residents approving an opt-out program.  Thus, the Staff is perfectly willing to force a utility 

2   § 20 ILCS 3855/1-10 (emphasis added). 

3  § 20 ILCS 3855/1-92(a) (emphasis added) 
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to incur the expense and effort of determining which of its customers are within the geographic 

area of a particular governmental body and providing information on all of its customers within 

that area even though a referendum may fail!  It must be remembered that utility service 

territories do not coincide with governmental boundaries.  Thus, the retrieval of the requested 

information is not a simple task. 

The Staff argues that it would save time if the governmental body could obtain customer 

information prior to the approval of a referendum.  (Staff Comments at 11).  The fact remains, 

however, that the Staff’s proposal violates the law because the approval of a referendum is a 

precondition to the approval of an ordinance adopting an opt-out program.  Until both occur, a 

governmental body is not a Governmental Aggregator and it has no statutory right to receive 

customer information from the utility.   

The Staff’s fallback position is that the utility provide the Governmental Aggregator with 

customer names and addresses after the adoption of an ordinance but withhold customer account 

numbers until the passage of a referendum.  (Staff Comments at 13-14).  There is nothing in the 

Act that would allow such a two step process.  The IPA Act prohibits the utility from providing 

“account numbers, names, and addresses of residential and small commercial retail customers in 

the aggregate area” prior to the adoption of a referendum of an opt-out plan.4   The Staff’s 

alternate proposal violates that clear statutory language.   

The Staff argues that providing Governmental Aggregators with customer names and 

addresses prior to the passage of referendums would allow them to establish their aggregation 

4   § 20 ILCS 3855/1-92(c)(2) 
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programs more expeditiously and avoid a rush of requests to the utilities shortly after Election 

Day.  (Staff Comments at 13).   Regardless of the value of these policy arguments, there is 

nothing in the IPA Act that allows the provision of even limited customer data prior to the 

passage of a referendum.  The Commission cannot make policy decisions that are contrary to the 

law. 

The Commission, accordingly, must follow and implement the PUA’s plain 
language irrespective of its opinion regarding the desirability of the results 
surrounding the operation of the statute.    

Citizens Util. Bd. v. Ill. Commerce Comm’n, 275 Ill. App. 3d 329, 341-42 (1st 
Dist., 1995). 

When the General Assembly speaks with specificity, its directives must be followed.  Id.  

Here, the language in the IPA Act clearly states that no information can be provided for an opt-

out program prior to the adoption of a referendum approving that program.  The Commission 

cannot wish away that language simply because it thinks that ignoring that language may create a 

more efficient process. 

b. Provision of Notice of the Aggregation Program to Existing RES Customers  

While the Staff’s comments say very little about the issue, its proposed changes to the 

Commission’s Order adopting the First Notice Rule include numerous strike-outs and additions 

that result in all customers, including current RES customers, receiving the Opt-In or Opt- Out 

notifications required by Section 1-92 of the IPA Act.  (Staff Comments at 20-23).  Those 

changes are not supported by the IPA Act and, in fact, would encourage an unconstitutional 

impairment of contracts between a RES and its customers.5 

5  See U.S. Const., art. I, § 10; Ill. Const. 1970, art. I, § 16.  
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 RESs have invested substantial sums in acquiring customers and have contracts with 

those customers.  Providing their customers with notice of the aggregation program will confuse 

those customers and whether intentionally or not, encourage them to break their contracts with 

their existing RES suppliers.  Moreover, it could result in slamming – either inadvertent or 

intentional – by the Aggregation Supplier.  Given all of these dangers, there is no justification for 

the Staff’s proposal that RES customers should receive opt-out or opt-in notices of aggregation 

programs.   

The goal of this proceeding should be to enact rules that are consistent with the law, not 

to tip the scale in favor of Governmental Aggregation.  Existing RES customers’ choice of 

supplier should be respected.  Allowing the Aggregation Supplier or Governmental Aggregator 

to include RES customers in any information mailings would add to customer confusion and 

provide the Aggregation Supplier with an improper competitive advantage.  The Commission’s 

rules should be competitively neutral and avoid anti-competitive outcomes.  The RES customers 

have affirmatively chosen a supplier and they should not be subjected to pressure or confusion to 

join an aggregation program.   

Staff Issue No. 3:      Section 470.110 Protection of Information 

The Staff objects to the requirement in the First Notice Order that the Aggregation 

Supplier be prohibited from retaining customer information at the conclusion of an aggregation 

program.  The Staff states that it would be “problematic at best if former Aggregation Suppliers 

are not allowed to use the names and addresses of its former Aggregation customers to market 

different services to those former customers.”  It goes on to argue that other RESs can market to 
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their old customers, so Aggregation Suppliers should have the same ability.  (Staff Comments at 

24).   

The Staff is ignoring the clear distinction between former customers of an Aggregation 

Supplier and former customers of other RESs.  The Aggregation Supplier’s customers were 

acquired through a program that included governmental assistance and, in the case of opt-out 

program, no action whatsoever by customers to chose the Aggregation Supplier.  Moreover, 

unlike the typical RES-customer relationship, the aggregation customer has no contractual 

relationship with the Aggregation Supplier.  Instead, it is part of a community program.  This is 

true in both theory and practice.  There is no requirement in the Act and no indication in the 

record that Aggregation Suppliers enter into individual contracts with each customer. Moreover, 

the Aggregation Supplier can market its services to its former customers just as other RESs can 

market their services to those customers.  It simply cannot have an anticompetitive advantage 

conferred on them because of their status as a former Aggregation Supplier.  The First Notice 

Rule is therefore correct. Because customers are part of a community program and did not sign 

up for a particular RES, the Aggregation Supplier has no right to retain their customer 

information.  The Staff’s proposed language should be rejected. 

 

8 

 



CONCLUSION 

As Dominion noted in its initial comments, the best way to protect RES customer data 

from being abused by Aggregation Suppliers is to keep that data out of their hands by defining a 

utility “retail customer” as those who take utility commodity service.  The Staff’s proposals 

retain the faulty definition of “retail customer” and then bestow additional benefits upon the 

Aggregation Suppliers.  The Commission should therefore adopt Dominion’s proposal and reject 

the proposals of Staff discussed above. 

Dated:  March 3, 2014 

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
      
ATTORNEYS FOR Dominion Retail, Inc.  
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that a copy of Dominion Retail, Inc.'s Initial Comments on First Notice 
Rule has been served upon the parties reported by the Clerk of the Commission as being on the 
service list of this docket, on the 3rd day of March, 2014, by electronic mail. 
 
 
     /s/ Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     krhoda@telecomreg.com 
      

ATTORNEY FOR Dominion Retail, Inc.  
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