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VERIFIED REPLY COMMENTS BY METROPOLITAN MAYORS CAUCUS 
ON FIRST NOTICE ORDER ON MUNICIPAL AGGREGATION 

 
 Metropolitan Mayors Caucus (“Caucus”) hereby presents its Reply Comments on the 

First Notice Order (“FNO”) and proposed new Part 470 of Title 83 of the Illinois Administrative 

Code regarding municipal electrical aggregation (“Proposed Rule”) as issued by the Illinois 

Commerce Commission (“Commission”) on November 6, 2013.  

I. INTRODUCTION 

In reviewing the Initial Comments of the parties, the Caucus finds that the parties 

continue to lose sight of a key principle—that the Commission must exercise care to adopt a rule 

that is within the Commission’s legal authority, but that does not tread on the authority that the 

General Assembly has left to Governmental Aggregators. The Commission has only those 

powers expressly granted to it.  City of Chicago v. Illinois Commerce Commission, 79 Ill.2d 

213, 217-18, 402 N.E.2d 595, 597-98 (1980).   

Section 1-92 of the Illinois Power Agency Act vests the Governmental Aggregator with 

the ability to determine if to adopt an ordinance establishing an aggregation program (Section 1-

92(a)) and to adopt the plan of operation and governance for the aggregation program (Section 1-

92(b)).  Plans of operation and governance may be adopted by Governmental Aggregators only 

after public notice and two public hearings—much like the process that the Commission is 

required to undertake to establish rules like the Proposed Rule.  
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In light of these principles and the Caucus’ Initial Comments on the FNO and Proposed 

Rule, the Caucus has identified the following provisions on which it must respectfully comment, 

as itemized below. 

II. REPLIES ON SECTION 470.10 (Definitions) 

 The Caucus has consistently taken the position that the ICC does not have jurisdiction 

over Governmental Aggregators; as a result, the Caucus has advocated for careful examination of 

references to statutory authority when determining if there is authority to adopt various 

components of the Proposed Rules.   

ComEd proposes, in its Comment I (ComEd Initial Comments at 2-3), to modify the 

references to the enabling statutes for the terms “Aggregation Program,” “Opt-in Aggregation 

Program,” and “Opt-out Aggregation Program” in their respective definitions.  In particular, 

ComEd notes that Opt-in Aggregation Programs can be established under either Section 1-92 of 

the IPA Act or Section 16-104(b) of the Public Utilities Act, while Opt-out Aggregation 

Programs are only contemplated under Section 1-92.  ComEd’s suggested revisions to these three 

definitions improve the references to proper statutory authority.  The Caucus urges adoption of 

ComEd’s suggested revisions by the Commission. 

III. REPLIES ON SECTION 470.100 (Transfer of Customer Info) 

Various parties commented on the transfer and use of customer information.  The Caucus 

provides the following comments on those topics, all of which are covered by Section 470.100 of 

the Proposed Rule. 

A. Process for Obtaining Customer Lists.  No outline of the process and 

prerequisites for obtaining customer lists is necessary in the Proposed Rule, because Section 1-92 

already covers this process in sufficient detail.  However, if the Commission wishes to address 
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this subject in the Proposed Rule, the Caucus offers the following comments in response to 

comments by other parties:  

First, the Commission staff states in its Issue No. 1 (Staff Initial Comments at 10-13) that 

Section 1-92 does not require that a Governmental Aggregator have adopted an ordinance and, in 

the case of Opt-out Aggregation Programs, passed a referendum of its voters prior to requesting 

customer list information from the electric utilities.  The Caucus agrees with Commission staff as 

to this part of its comments in Issue No. 1: a reading of the plain language of Section 1-92 does 

not make either an ordinance or a referendum a prerequisite to the request for information by the 

Governmental Aggregator or the provision of such information by the utility.  While Section 1-

92 does outline the aggregation process in a somewhat chronological sequence, its language is 

not written in a manner to clearly establish that the ordinance and referendum are required in 

order to request and obtain the information. Indeed, the Commission staff’s Initial Comments (at 

10-13) provide a cogent explanation of why market pressures and fluctuations make it reasonable 

for a Governmental Aggregator to commence the review and clean-up of the customer lists in an 

organized manner rather than at the last minute, when a delay of additional time can affect the 

Governmental Aggregator’s ability to take best advantage of market timing to obtain a good 

price for its consumers.  

Second, ComEd takes the position in its Issue II (ComEd Initial Comments at 3-5) that all 

Governmental Aggregators should be required to provide a list of customers to the electric utility 

before the utility must respond and provide a list to the Governmental Aggregator, thereby 

making counties and municipalities subject to the same rule provided for townships in Section 1-

92.   ComEd argues that Section 1-92 does not preclude the Commission from imposing this 

requirement on all Governmental Aggregators.  However, ComEd’s position is not supported by 

the rules of statutory construction.  The Commission has only those powers expressly granted to 
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it.  City of Chicago v. Illinois Commerce Commission, 79 Ill.2d 213, 217-18, 402 N.E.2d 595, 

597-98 (1980).  If the General Assembly had intended that counties and municipalities were to 

submit a proposed customer list to the utility, the General Assembly could have done so, in the 

same manner that it did so in Section 1-92(c)(2) for townships.  The argument that another 

company’s tariff provides for a different process than provided in the Proposed Rule does not 

mean the Commission must accept that tariff as a baseline rule by default. Indeed, Proposed 

Section 470.20 provides a method to conform a tariff to the Proposed Rule, if adopted, which 

would address any matters that might require competitive neutrality.   

B. Content of Customer Lists.  In its Issue No. 1 (ICC Initial Comments at 12-17), 

the Commission staff goes to great lengths to discuss the need for transparency to customers in 

the context of Section 470.100(b) of the Draft Rule, and proposes a change to that provision that 

it feels will aid transparency.  However, the subject matter of Section 470.100(b) addresses 

enabling the Governmental Aggregator to obtain information about Aggregation Customers of 

the Incumbent Aggregation Supplier.  ICC staff proposes a modification to Section 470.100(b) to 

add a description of the manner in which customers can join an Aggregation Program during the 

term of that Program—a subject that seems completely out of place in this provision.   

In addition, the manner in which the ICC staff proposes to promote transparency directly 

seeks to assert jurisdiction over Governmental Aggregators—mandating that a Governmental 

Aggregator include information about how to join its Aggregation Program in “the plan of 

governance developed pursuant to Section 1-92 of the IPA Act, or some other publicly available 

document.”  As the Caucus has consistently maintained in its filings in this Docket (including its 

Initial Comments, Reply Comments, Memorandum in Support of Motion to Dismiss and Reply 

in Support of Motion to Dismiss), the Commission does not have jurisdiction over the 

Governmental Aggregator in the aggregation process; accordingly, the ICC staff’s comments on 
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this issue should not be implemented.  The Commission staff’s comments also do not recognize 

that the contract between the Governmental Aggregator and the Aggregation Supplier for the 

Aggregation Program will contain the terms that seem to be of concern, and that this contract 

will be a public document. 

C. Impact of Customer Lists on Notice by Aggregation Suppliers.  Various parties 

have objected to the provision of notice of an Opt-out Aggregation Program to non-aggregation 

RES customers by Aggregation Suppliers.  Some would like the Proposed Rule to revert to the 

ALJ’s earlier proposed order, which provided that no such notice would be given.  See Initial 

Comments of the Coalition of Energy Suppliers at Issue III, pages 8-10; The Retail Energy 

Supply Association’s Verified Initial Comments on Proposed First Notice Rules at Issue III, 

pages 4-6; and Verified Initial First Notice Period Comments of Prairie Point Energy, L.L.C. 

D/B/A Nicor Advanced Energy LLC at Issues III, pages 4-11.   

Others propose that if this notice is given by Aggregation Suppliers, that additional 

protections should be added.  See  Verified Initial First Notice Period Comments of Prairie Point 

Energy, L.L.C. D/B/A Nicor Advanced Energy LLC at Issues III, pages 4-11; Initial Verified 

Comments on the First Notice Order of the Staff of the Illinois Commerce Commission at Issue 

No. 1, pages 18-23.   

The Caucus supports the provision of notice to RES customers who are not Aggregation 

Program customers (see Caucus Verified Initial Comments at Item III, pages 4-5) and asks the 

Commission to consider whether providing limited information about these customers—perhaps 

name and address information only—with neither the account numbers currently required nor 

RES supplier names, would alleviate some of the competitive concerns of some of the objecting 

parties.  In such a case, Section 470.100(b)(2) could easily be amended to delete the disclosure of 

account numbers, or to prohibit the sharing of account numbers with other than Governmental 
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Aggregators.  In any event, the Commission cannot mandate that the Governmental Aggregators 

give this notice.  

IV. REPLIES ON SECTION 470.220 (Termination Fees) 

 The Commission has no power to impose these rule changes suggested by the ICC Staff 

and the Coalition of Energy Suppliers:  that there should be a right to terminate or exit from an 

Opt-out Aggregation Program with fee or charge, either at any time (CES, at issue II) or at least 

every two years (ICC Staff, at Issue No. 6).  The Caucus has objected to the imposition of such 

rules at every stage of this proceeding, because the fee structure of an Aggregation Program is 

fundamental to the Program’s Operation and Governance—and the General Assembly has 

assigned to the Governmental Aggregator the power to establish the Plan of Operation and 

Governance for its Aggregation Program.  Section 1-92(b) of the Illinois Power Agency Act 

provides that Governmental Aggregators are to establish those Plans of Operation and 

Governance with assistance from the Illinois Power Agency (not the Commission) and Section 

1-92(d) grants the power to enter into power supply contracts with aggregation suppliers.  Those 

power supply agreements will establish those fees.  In many instances, Governmental 

Aggregators are able to obtain agreements with low or no termination fees, but it is within their 

province to balance the amounts of those fees with the costs of electricity provided under the 

agreements. 

V. REPLIES ON SECTION 470.220(b) (Opt-Out Period) 

 The Caucus maintains its objection to Section 470.220(b) of the Proposed Rule because it 

improperly infringes on the Governmental Aggregator’s discretion to select the time period in 

which customers are allowed to “opt-out” of an Aggregation Program.  The Caucus objects to the 

Commission’s increase of the opt-out period to “a minimum of 21 calendar days after the date of 
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the disclosure postmark”—a three day increase, up from 18 days in the Administrative Law 

Judge’s proposed rule.   

The proposal by CES to further extend the opt-out period to at least one full billing cycle 

would further intrude into the authority of the Governmental Aggregators.  The duration of the 

opt-out period is a decision over which the Commission has no jurisdiction.  Rather, this decision 

has been left to the local community by the General Assembly as part of its plan of governance 

and operation for the Aggregation Program.  It should be made on a local basis by the 

Governmental Aggregator, based on each government unit’s knowledge of local residents and 

businesses and the time period for opting-out that would best suit the needs of the local 

community.   The Commission has only those powers expressly granted to it.  City of Chicago v. 

Illinois Commerce Commission, 79 Ill.2d 213, 217-18, 402 N.E.2d 595, 597-98 (1980).   

If the General Assembly had intended to establish a specific, State-wide opt-out time 

period, whether the number of days is set at a fixed or a minimum number, the General 

Assembly could have done so in Section 1-92(e) of the Illinois Power Agency Act, 20 ILCS 

3855/1-92(e).  That provision specifies a number of details about the notice and the required 

disclosures, including that the notice must contain the right to opt-out, disclosure of aggregation 

charges, and disclosure of supply costs under Section 16-603 of the Public Utilities Act—but it is 

silent on the number of days to be given for notice to customers to opt-out. 

The best place for this decision to be made is at the local government level—where the 

elected officials who know their constituents and the schedules and rhythms of their 

communities can determine the best opt-out period.  Governmental Aggregators must balance the 

need for customers to have sufficient time to consider the Aggregation Program’s terms with the 

objective of maximizing the amount of cost savings to electricity customers by implementing the 

Program after a shorter opt-out period.   
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VI. REPLIES ON SECTION 470.240(a) (Notice to Non-Aggregation Customers) 

The Proposed Rule now requires that notice about the Aggregation Program be given to 

customers receiving, or pending to receive, non-aggregation RES service from a RES Supplier 

other than the Aggregation Supplier for that community.  The Caucus supports this provision for 

several reasons, as stated in its Initial Comments at III.  

Certain parties to this proceeding have raised concerns about the impact of such a notice 

on competition.  However, Governmental Aggregators find that this type of notice adds 

transparency to the aggregation process for the public, and that the parties should work together 

to find ways to minimize any real competitive impacts.  Concerns about the Aggregation 

Supplier’s potential misuse of customer information provided to it should be mitigated by the 

Commission’s protocols governing the purpose for using customer information in Section 

470.110 of the Proposed Rule.  

The Caucus recognizes the Commission’s concern about providing appropriate notice to 

this category of customers, and will work with its members that are Governmental Aggregators 

to make sure that proper and accurate notice is, in fact, given. 
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VII. CONCLUSION 
 

The Caucus respectfully requests that the Commission consider the reply comments 

included in this Brief and modify the First Notice Order and Proposed Rule accordingly. 

Dated this 3rd day of March, 2014. 

     Respectfully submitted,  

     METROPOLITAN MAYORS CAUCUS 

 

     By:  /s/ Barbara A. Adams    

 
 
Barbara A. Adams 
James T. Mueller 
Holland & Knight LLP 
131 South Dearborn Street, 30th Floor 
Chicago, Illinois 60603 
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