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Commonwealth Edison Company (“ComEd”), under 220 ILCS 5/10-113(a), 83 Ill. Adm. 

Code § 200.880 and other applicable law, submits to the Illinois Commerce Commission 

(“Commission”) this Application for Rehearing (the “Application”) with respect to the 

Commission’s Final Order entered on January 28, 2014 (the “Order”).  In support of this 

Application, ComEd states as follows:  

I. INTRODUCTION 

The Commission’s Order properly addresses many of the issues concerning the 

applicability of Section 16-122 and 16-108.6 of the Public Utilities Act (“PUA”), as those 

provisions pertain to the release of customer-specific information.  220 ILCS 5/16-122; 16-

108.6.  ComEd supports or accepts these findings and directives in the Order.  However, ComEd 

requests rehearing on two conclusions which relate to the first and third issues identified in the 

Staff Report attached to the Initiating Order: (1) the release of aggregated, anonymous customer 

usage information; and (2) Retail Electric Supplier (“RES”) access to its customers’ interval data 

that is not used for the purposes of billing a customer.   
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With respect to the release of aggregated, anonymous customer usage information, the 

Commission appeared to limit the disclosure of anonymous customer usage information only to 

those parties enumerated in Section 16-122.  Order at 17-18.  Specifically, the Order states:  

The Commission concurs with the parties’ agreed definition of “customer 
specific information” and their position on the release of “aggregated,” 
anonymous usage information, and finds that electric utilities are not prohibited 
from making such information available to third parties enumerated in 
Section 16-122 without customer authorization.   

Order at 17 (emphasis added).  The Commission further stated that it: 

agreed with Staff and the AG that Section 16-122 does not allow the utility to 
release customer specific usage data unless it is provided anonymously to a 
service provider, in this case an ARES or municipality aggregating its 
residents’ electric service, or the customer has provided consent…. The 
Commission is of the opinion that Section 16-122 and Section 108.6(d) are an 
exclusive list …. 

Id. at 18 (emphasis added).  ComEd seeks rehearing of that decision as legally erroneous; it 

misconstrues the plain language of the PUA.  Sections 16-122 and 16-108.6 do not prohibit the 

discretionary release of aggregated, anonymous customer usage information to third parties not 

listed in those Sections.  If the interpretation of Section 16-122 as stated in the Order is allowed 

to stand, it could have wide-ranging, deleterious impacts on the sharing of generic, aggregated 

and/or anonymous customer information as it has been practiced in Illinois and in Commission 

proceedings since the beginning of open access. 

With respect to RES access to its customers’ interval data that is not used for the 

purposes of billing a customer, the Commission should revise its finding that the customer 

disclosure required for opt-out governmental aggregations is sufficient as a means for RESs to 

obtain customer authorization to receive such data.  The Order recognizes that its decision 

regarding interval data has “critical implications,” and that “the granularity of customers’ 

individual interval usage data merits the Commission’s careful consideration to ensure that the 
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privacy of customers is protected.” Order at 26.  RESs should obtain customer authorization for 

access to this information through initial signup under the contract (and the Commission should 

require RESs to prominently disclose authorization for same) or separate verifiable authorization 

consistent with Section 2EE of the Consumer Fraud and Deceptive Practices Act to meet the 

requirements of Sections 16-122 and 16-108.6 of the PUA.      

II. THE COMMISSION SHOULD REVISE ITS RULING REGARDING THE 
DISCLOSURE OF ANONYMOUS CUSTOMER USAGE INFORMATION 

The Commission correctly concluded that all exchanges of customer data are subject to 

the restrictions of Sections 16-108.6 and 16-122 of the PUA.  Order at 21, 29.  However, the 

Commission’s Order incorrectly interprets the language of Section 16-122 by finding that it does 

not allow the utility to release anonymous customer usage data except to a service provider (an 

ARES or municipality aggregating its residents’ electric service).  Specifically, the Order finds 

that:  

Like Staff, the Commission is sympathetic to CNT’s concerns regarding the 
interpretation of Section 16-122, however, the Commission agrees with Staff 
and the AG that Section 16-122 does not allow the utility to release customer 
specific usage data unless it is provided anonymously to a service provider, in 
this case an ARES or municipality aggregating its residents’ electric service, or 
the customer has provided consent. Section 16-122(a) as well as subsections (b) 
and (c) are clear that customer specific billing, usage, or load shape data cannot 
be provided unless a customer provides authorization. The Commission is of the 
opinion that Section 16-122 and Section 108.6(d) are an exclusive list and to 
interpret the statute otherwise ignores the plain language of Section 16-122(a) 
which provides that customer information (customer’s billing and usage data) 
can only be released to a customer or a customer’s agent who presents verifiable 
authorization. (220 ILCS 5/16-122(a)).  

Order at 18.  The Commission’s conclusion is incorrect—a reading of both the plain language 

and the contextual meaning of the Act demonstrates that the release of anonymous customer 

usage information to parties not listed in Section 16-122 is permissive.   
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The language of Section 16-122 is clear as what a utility must do, and what it is 

prohibited from doing.  Section 16-122 lists those situations where utilities “shall,” i.e., are 

required, to provide certain types of customer data, both generic and specific, and prohibits the 

disclosure of “customer specific” data without authorization.  220 ILCS 5/16-122.1    Thus, no 

language in Section 16-122 either requires or prohibits a utility from providing anonymous 

customer usage information to any party to the extent that such information is presented in a 

manner that precludes an individual or entity from determining the usage characteristics (or other 

personal identifying information) of identifiable end users.  To the extent Section 16-122 is an 

“exclusive list,” it is of those parties to whom utilities must, or are required to, provide certain 

customer usage data.  No language in Section 16-122 purports to “prohibit” a utility from 

voluntarily providing generic, aggregated or anonymous customer data to any party; nor does it 

purport to “prohibit” the Commission from authorizing a utility to do so.  No rule of construction 

allows a court or agency to declare that the General Assembly did not intend the plain meaning 

of the words it used.  Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (1997).  

                                                 
1 Section 16-122 (220 ILCS 5/16-122) states in its entirety: 

(a) Upon the request of a retail customer, or a person who presents verifiable authorization and is acting as 
the customer's agent, and payment of a reasonable fee, electric utilities shall provide to the customer or its 
authorized agent the customer's billing and usage data.  

(b) Upon request from any alternative retail electric supplier and payment of a reasonable fee, an electric 
utility serving retail customers in its service area shall make available generic information concerning the usage, 
load shape curve or other general characteristics of customers by rate classification. Provided however, no customer 
specific billing, usage or load shape data shall be provided under this subsection unless authorization to provide such 
information is provided by the customer pursuant to subsection (a) of this Section.  

(c) Upon request from a unit of local government and payment of a reasonable fee, an electric utility shall 
make available information concerning the usage, load shape curves, and other characteristics of customers by 
customer classification and location within the boundaries of the unit of local government, however, no customer 
specific billing, usage, or load shape data shall be provided under this subsection unless authorization to provide that 
information is provided by the customer.  

(d) All such customer information shall be made available in a timely fashion in an electronic format, if 
available.  
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Indeed, a court or agency can only look beyond the language where that language itself is 

ambiguous.  Gem Electrics v. Dep’t of Revenue, 183 Ill. 2d 470, 475 (1998); County of DuPage 

v. Illinois Labor Relations Bd., 231 Ill. 2d 593, 604 (2008); Krohe v. City of Bloomington, 204 

Ill. 2d 392, 394-95 (2003); Paris v. Feder, 179 Ill. 2d 173, 177 (1997 

The interpretation of Section 16-122 contained in the Order is inconsistent with other 

parts of the Order and past Commission and utility practice.  The Order finds that the utilities are 

not “prohibited” from sharing anonymous customer information with third parties.2  Yet, nothing 

in Section 16-122 specifically authorizes a utility to provide anonymous customer information to 

anyone.  If Section 16-122 were an exclusive listing, a utility should not be able to provide 

anonymous customer information at all.   

Indeed, the Commission has more broadly interpreted Section 16-122 on other occasions.  

For example, ComEd operates the Energy Usage Data System (“EUDS”) as a part of its energy 

efficiency program.  This program has been approved by the Commission on two separate 

occasions as a part of ComEd’s 3-year energy efficiency plans.3  Under the EUDS program, 

ComEd makes generic or aggregated tenant usage information available to building owners and 

managers, neither of whom are specifically listed in Section 16-122.  Similarly, in the Order 

entered in Docket No. 12-0298 approving ComEd’s Advanced Metering Infrastructure (“AMI”) 

plan, the Commission required ComEd to track numerous metrics and report back on them in 

ComEd’s annual AMI implementation update report (“AIPR”).4  Those metrics require ComEd 

to gather a wide range of customer data, such as the net load of net metering customers, the peak 

                                                 
2 Order at 17. 
3 See Order in Docket No. 07-0540 at 17 and 52-53; and Order in Docket No. 10-0570 at 15. 
4 Order of June 22, 2012 in Docket No. 12-0298 at 15-21. 
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load reduction of customers on dynamic pricing, the amount and location of distributed 

generation on the system, the amount of sales of energy to Rider POG customers, the load factor 

by class of customers with AMI meters, the location and amount of storage on the system, etc., 

and to provide that information in ComEd’s publicly available AIPR.5  Much of the required 

information is not listed in Section 16-122, and it is made available to many parties who are 

neither RESs nor municipalities. 

Similarly, in ComEd’s recent rate design investigation, an issue arose as to whether or not 

ComEd could provide anonymous customer information to the Attorney General, CUB and 

others pursuant to a data request.  Staff had opposed the request on the basis of the same 

argument advanced in the Order, i.e., that Section 16-122 provided an exclusive listing of when a 

utility could provide customer information.  Nevertheless, the ALJ compelled the production of 

the information.6  This is a very common situation in Commission proceedings.  If the 

interpretation of Section 16-122 contained in the Order is allowed to stand, it will have a very 

inhibitive effect on the fact-finding process in ICC proceedings. 

Utilities routinely receive and fulfill requests for customer information aggregated in 

various fashions by a variety of parties.  While the Order states that aggregated (in the sense of 

summed) data is beyond the scope of the proceeding (Order at 17), the provision of such 

aggregated data will be subject to the same interpretation of Section 16-122 as will be 

anonymous data.  So, if Section 16-122 is an exclusive list of to whom the utilities can provide 

                                                 
5 See Smart Grid Advanced Metering Annual Implementation Progress Report, submitted by 

Commonwealth Edison Company on April 1, 2013, in Docket No. 13-0285, at 21-36. 
6 See ALJ Ruling dated July 25, 2013, in Docket No. 13-0387. 
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anonymous data, it will be an exclusive listing of the parties to whom the utilities can provide 

aggregated data as well.   

The Commission’s assertion that its interpretation is supported by comments from 

Commission Staff and the Attorney General (“AG”) is erroneous.  Order at 18.  No party appears 

to have supported the interpretation of Section 16-122 that the Order embraces.  Staff’s only 

discussion of whether Section 16-122 is an “exclusive list” appears in its Reply Comments, 

where it addresses CNT’s argument that third-parties not listed in Section 16-122 would be 

entitled to all customer specific information without customer authorization.  This was based on 

the claim that Section 16-122 does not specifically address the release of such information to 

parties other than a retail customer or their agent, alternative electric suppliers and units of local 

government.  Staff Rp. Com. at 3-4.  Similarly, the AG’s Reply Comments challenge CNT’s 

comments “that it was the General Assembly’s intent in passing Section 16-122 to passively 

authorize any requests for customer information not mentioned in the statute.”  AG Rp. Com. at 

4-5 (emphasis added). 

III. THE ORDER ERRS IN FINDING THAT CUSTOMER DISCLOSURE 
REQUIRED FOR OPT-OUT GOVERNMENTAL AGGREGATIONS IS 
SUFFICIENT CUSTOMER AUTHORIZATION FOR A RES TO RECEIVE 
INTERVAL DATA FOR NON-BILLING PURPOSES 

The Commission erred in finding that customer disclosure required for opt-out 

governmental aggregations is sufficient as a means for RESs to obtain customer authorization to 

receive interval data for non-billing purposes. Order at 27.  Even if there is full disclosure of all 

material terms and conditions in connection with release of the information consistent with the 

disclosure standard for RESs in non-aggregation settings, this does not change the fact that “opt-

out consent” does not require affirmative action by the customer; rather it assumes consent of a 
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customer if such customer neglects to actively decline consent. That is, if the individual does not 

clearly decline consent, consent is granted.   

The opt-out consent process is not appropriate for the disclosure of interval usage data, 

which the Order acknowledges “merits the Commission’s careful consideration to ensure that the 

privacy of customers is protected.”  Order at 26.  Commercial retail websites commonly use opt-

out consent, which use it as a way to request permission to use a consumer’s personal 

information for other purposes.  The difference between a retail web transaction and the 

governmental aggregation scenario is that in the former, the use of opt-out consent to use 

personal data is in the context of affirmative consumer action (typically, submitting an order for 

goods).  In contrast, in governmental aggregation, the customer submits nothing, and the 

“transaction” is deemed to occur.7  No explicit customer authorization is given; indeed, a 

customer who does not read or does not receive this particular piece of postal mail would have 

no way of knowing that passive consent for access to sensitive data was deemed to have been 

granted through his or her inaction.  This is especially problematic in light of the sheer volume 

and level of granularity of customers’ sensitive individual interval usage data to which RESs 

would have access—potentially without the customer’s consent. 

The Commission should adopt the same standard used for customer authorization for 

access to this information through initial signup under the contract (and the Commission should 

require RESs to prominently disclose authorization for same) or separate verifiable authorization 

                                                 
7 As discussed in ComEd’s Brief on Exceptions (at 3), the Illinois Power Agency Act (“IPAA”) specifically 

permits the use of the opt-out process; the PUA does not.  Under the IPAA, the “opt-out” consent process cannot be 
used to switch customers unless the voters of a municipality or county pass an enabling referendum “to determine 
whether or not the aggregation program shall operate as an opt-out program for residential and small commercial 
retail customers.” 20 ILCS 3855/1-92.  In contrast, if a municipality or county adopts an “opt-in” program—where 
residents and eligible small businesses must actually take action to “opt in” to participate in the aggregation 
program—the passage of an ordinance is sufficient.  Id. 



 

 9 

consistent with Section 2EE of the Consumer Fraud and Deceptive Practices Act.  This meets the 

requirements of Section 16-122 of the PUA for “verifiable” authorization, and Section 16-108.6 

of the PUA, which requires electric utilities to secure the privacy of “personal information” 

including usage data, as part of their AMI Plans and “establish the right of consumers to consent 

to the disclosure of personal energy information.”  220 ILCS 5/16-122, 220 ILCS 5/16-108.6.  

To allow presumed authorization for a majority of customers—while requiring affirmative 

authorization for others—does not meet these requirements.   

Neither Staff nor any other party has presented any rationale or explanation regarding the 

purpose served or value achieved by granting such easy access to customer specific interval data.  

Further, in this context RESs do not require this data for billing purposes, which means they are 

not providing a time-variant supply service or demand response program to the governmental 

aggregation.  Thus, this ruling relaxes the requirements for access for no apparent purpose or 

benefit.  Indeed, no evidence has been proffered that suggests that interval data provided 

pursuant to the anonymous data protocol, which has been further disaggregated to Zip+4 area 

codes with as few as fifteen (15) customers, is insufficient for whatever unspecified and 

undefined business purpose may be served.  Accordingly, ComEd respectfully requests that the 

Order be modified as set forth in its Brief On Exceptions and the proposed language contained 

therein.   

IV. CONCLUSION 

For all reasons appearing of record and herein, the Commission should grant this 

Application for Rehearing. 
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COMMONWEALTH EDISON COMPANY 
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