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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

AMEREN ILLINOIS COMPANY    ) 

d/b/a Ameren Illinois     ) 

        ) Docket No. 13-0498 

) 

Approval of the Energy Efficiency and   )   

Demand-Response Plan Pursuant to   )  

220 ILCS 5/8-103 and 220 ILCS 5/8-104 of the  )  

Public Utilities Act      ) 

 

 

APPLICATION FOR REHEARING OF THE  

PEOPLE OF THE STATE OF ILLINOIS, THE CITIZENS UTILITY BOARD 

AND THE ENVIRONMENTAL LAW & POLICY CENTER 

 

The People of the State of Illinois, ex re. Lisa Madigan, Attorney General of the State of 

Illinois (“AG”); the Citizens Utility Board (“CUB”), through one of its attorneys; and the 

Environmental Law & Policy Center (“ELPC”), through one of its attorneys (hereinafter 

“Consumer and Environmental Stakeholders”); pursuant to Part 200.880, hereby file this joint 

Application for Rehearing in the above-captioned matter. 

I. Introduction 

As discussed below, this Application for Rehearing highlights for the Commission 

critical issues that the Commission resolved inconsistently between Ameren Illinois Company 

(“Ameren”) and Commonwealth Edison Company (“ComEd”) in its three-year efficiency plan 

filing (Docket No. 13-0495) in the final orders issued in the respective dockets on January 28, 

2014.  If left unmodified, the particular findings discussed below will result in the inconsistent 

and, accordingly, inequitable (1) delivery of energy efficiency programs and (2) calculation of 

energy savings achieved each year between the major electric utilities in this State.  Specifically, 
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Commission conclusions related to (1) how savings goals are calculated; and (2) how a utility is 

permitted to alter the Commission-approved Plan going forward, including whether the utility is 

required to consult the Stakeholder Advisory Group (“SAG”) before making any Plan changes, 

differ significantly between the ComEd and Ameren orders.  Unless modified, stakeholders 

anticipate a potential increase in litigation related to the delivery of efficiency programs.  In 

addition, failure to modify the Ameren order will lead to inefficient and conflict-ridden SAG 

meetings, due to the inconsistencies in the Ameren and ComEd orders.  

For the reasons discussed below, the Commission should modify its Order issued on 

January 28, 2014 in the above-captioned docket in accordance with the recommendations below.   

II. The Commission Should Modify Its Finding That Permits Ameren To Adjust 

its Approved Savings Goals to Be Consistent with the ComEd Order, Which 

Specifically Rejected Such Savings Modifications. 

  

In the instant proceeding, the Commission adopted Ameren’s request to permit the 

Company to modify its approved energy savings goals based on modifications made annually to 

Net-to-Gross (“NTG”) ratio analysis of measures, as well as changes in the annual Technical 

Reference Manual (“TRM”) adjustments that occur each year based upon independent 

evaluations and SAG input.  This move essentially removes all incentive for Ameren to make the 

necessary modifications to its programs that are needed to ensure that they are cost-effective.   

Importantly, no such goals adjustment mechanism was approved for ComEd in its Plan 3 

filing, Docket No. 13-0495.  ComEd did not even ask for such an accommodation.  Moreover, 

similar requests for goals adjustments based on unforeseen changes in evaluations or market 

conditions – either through a requested flat 5% across-the-board adjustment or a realization rate 

adjustment – were rejected by the Commission. See ICC Docket No. 13-0495, Order of January 

28, 2014 at 39, 125.  Permitting Ameren to revise its annual level of goals, as approved by the 
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Commission in this docket, for NTG and TRM changes is both bad public policy and 

inconsistent with the Commission’s final order in the ComEd case. 

As noted by AG witness Mosenthal, such an accommodation for Ameren (or any 

program administrator) is bad public policy.  The AG, NRDC and CUB all argued against 

permitting such a change in the rules established by Section 8-103 and 8-104 of the Act.  See AG 

Ex. 1.0 at 40-42; NRDC Ex. 1.0 at 27; CUB Ex. 2.0 at 11-12.  In a nutshell, AIC is proposing 

that it be provided with a moving target for the achievement of savings goals, no matter how 

poorly it might perform.  The finding that such a proposal should be permitted should be 

removed by the Commission in a modified order in this docket.   

As noted in the AG Initial Brief, there are numerous reasons why Ameren’s request for 

certainty in achieving savings goals should be rejected.  First, NTG values can be highly 

influenced by program administrator actions, such as program mid-course corrections, and this 

would remove any incentive for utilities to strive for higher NTG values and to make appropriate 

program changes when NTG values are becoming increasing low.  AG Ex. 1.0 at 40.  For 

example, the utility would be indifferent if their assumed CFL NTG value of 0.44 dropped to 

0.05 because its goals would simply be adjusted to accommodate this unfortunate outcome.  Id. 

Instead, the utility should have a clear incentive to forecast likely NTG results and make 

program changes as necessary to ensure it is not expending resources inappropriately on things 

that are largely transformed in the market already.  In this scenario, for example, Mr. Mosenthal 

noted that the utility should raise eligibility requirements, perhaps shift the CFL promotion to 

LEDs or only specialty bulbs, consider targeted approaches to reach non-free riders, or perhaps 

discontinue the program altogether.  Id.   With the diverse portfolio of programs and measures it 

is proposing, it has ample opportunity to make annual modifications to their Plan to 
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accommodate newly determined (but applied only prospectively) NTG values and still meet the 

Commission-approved goals. Further, while Ameren should anticipate likely shifts in NTG 

values over time and act on these forecasts, adoption of the proposed NTG framework also 

ensures that utilities will have 90 days prior to each program year start to make changes once the 

values are certain. Id. 

Second, the Order’s conclusion that all risk of savings goal achievement should be 

removed in the Commission’s final Plan orders belies the General Assembly’s inclusion of 

penalty provisions in Section 8-103 and 8-104 of the Act for a utility’s failure to achieve savings 

goals.  See 220 ILCS 5/8-103(i) and 8-104(i).  AIC’s request to adjust savings goals as a result of 

changes to the TRM, realization rates and NTG variables, however, insulates the Company from 

penalties for factors that are within its control.   

 Permitting adjustments to goals based on any annual changes to the TRM is similarly 

poor public policy.  Mr. Mosenthal testified that the TRM is a living document, and it is 

imperative that it go through annual updates to modify any values for which there is now better 

information, or to add new measures.  The TRM and TRM policy dockets
1
 were established, and 

procedures agreed to, to ensure a timely update process whereby program administrators will 

know any TRM changes by March 1 of each year, 90 days prior to the beginning of the next 

program year and use of the next TRM version. This allows utilities the opportunity to modify 

plans, shift promotions of measures, incentive levels, etc. as they see fit to manage these known 

and certain changes.  AG Ex. 1.0 at 41-42.   

 It is important that the utilities be held to an overall goal and are incented to make 

appropriate annual adjustments to ensure that program expenditures are prudent. Because the 

                                                           
1
 Docket Nos. 12-0568 and 13-0077, respectively. 
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portfolio is highly diverse and includes numerous programs and hundreds of measures, there are 

plenty of opportunities for utilities to make appropriate adjustments and annually accommodate 

TRM changes.  Alternatively, if the utility is simply allowed to adjust its goals whenever the 

TRM changes it will have no incentive to make appropriate midcourse corrections. For example, 

if the TRM determined that a measure was saving very little energy and was no longer cost-

effective, the utility could still simply pursue that measure and get full credit for goals based on 

the number of measures rebated, even when this is no longer in the ratepayers interest.  Id.  at 42; 

See AG IB at 51-53. 

The Commission stated in its Order in this docket: 

The Commission notes that the TRM and NTG values upon 

which adjustments to savings goals would be made are not set by 

Ameren, but rather are values that were either provided by 

independent evaluators and the SAG/TAC, agreed-to by the parties 

or derived from a Commission approved process. The Commission 

also notes that no evidence has been presented that Ameren is not 

committed to energy efficiency or integrity in administering its 

plan portfolios, although some parties suggest that Ameren might 

try harder. The AG even notes that the Ameren Program 

Administrators have repeatedly demonstrated a willingness to 

reach out to stakeholders and seek expert input throughout the 

SAG process – a tendency that is much appreciated and valued; 

although the AG also cautions against removing all risk for the 

utility. The Commission also notes the issues that have been raised 

about the possible threats to the energy efficiency programs should 

this request be granted.  

The Commission believes that based on the evidence 

presented, it is appropriate to adopt the change proposed by 

Ameren on this issue, with the additional conditions identified by 

Staff. The Commission will also require that Ameren file a public 

version of the spreadsheet that demonstrates the savings forecasted 

in the approved Plan match the calculated savings in the 

spreadsheet listing all the measures with the associated IL-TRM 

measure codes.  

 

Order of January 28, 2014 at 152-153.  The notion that parties agree that Ameren has proven to 

be committed to effective energy efficiency program delivery in the past does not justify 
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removing the Company’s incentive going forward to adjust programs as needed based on 

changes in market conditions and evaluations.  Ameren has not enjoyed such a risk insulation 

policy in the past.  It should not be permitted one now.   

 The Commission should enter a modified Order that rejects this ill-advised policy and 

ensures that the efficiency orders for both ComEd and Ameren are consistent, as shown in the 

proposed language below: 

The Commission believes that based on the evidence 

presented, it is appropriate to adopt the change proposed by 

Ameren on this issue, with the additional conditions identified by 

Staff.  The Commission will also require that Ameren file a public 

version of the spreadsheet that demonstrates the savings forecasted 

in the approved Plan match the calculated savings in the 

spreadsheet listing all the measures with the associated IL-TRM 

measure codes. 

The Commission believes that based on the evidence 

presented, it is appropriate to adopt the change proposed by 

Ameren on this issue, with the additional conditions identified by 

Staff.  The Commission will also require that Ameren file a public 

version of the spreadsheet that demonstrates the savings forecasted 

in the approved Plan match the calculated savings in the 

spreadsheet listing all the measures with the associated IL-TRM 

measure codes. 

In light of the arguments presented, the Commission notes 

that it is important that the utilities be held to an overall goal and 

are incented to make appropriate annual adjustments to ensure 

prudent programs. Because the portfolio is highly diverse and 

includes numerous programs and hundreds of measures, there is 

plenty of opportunity for utilities to make these appropriate 

adjustments and accommodate TRM changes annually. 

Alternatively, if the utility simply gets to adjust all goals whenever 

the TRM changes it has no incentive to make appropriate 

midcourse corrections.  For example, if the evaluators determined 

that a measure was saving very little energy and no longer cost-

effective, the utility could still simply pursue that measure and get 

full credit for goals based on the number of measures rebated, even 

when this is no longer in the ratepayers interest.  See AG IB at 51-

53. 

While the Commission further acknowledges AIC’s 

historical commitment to efficiency programs, that commitment 

and engagement does not justify the elimination of all risk for the 
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utility as it administers its efficiency programs.  Incentives must 

remain for Program Administrators to consistently monitor and, if 

need be, adjust program components to ensure that these offerings 

are working best for ratepayers and are triggering maximum 

energy savings.  The General Assembly’s inclusion of penalty 

provisions in Section 8-103 and 8-104 of the Act for failure to 

achieve savings goals belie the Proposed Order’s conclusion that 

all risk of savings goal achievement should be removed in the 

Commission’s final Plan orders.  See 220 ILCS 5/8-103(i) and 8-

104(i).  AIC’s request to adjust savings goals as a result of changes 

to the TRM, realization rates and NTG variables is hereby rejected. 

 

 

III. The Finding Related to Portfolio Flexibility Should Be Modified to Be Consistent 

With the Commission’s Finding in the ComEd Efficiency Plan 3 Docket In Order to 

Ensure Consistent Program Practices and Incorporate Stakeholder Input. 

 

In the Final Order in ICC Docket Number 13-0498, the Commission correctly concluded 

that “it is necessary to impose some limitations on Ameren's flexibility to protect ratepayers.” 

Final Order at 139.  However, the Commission concluded that Staff's “event based limitations” 

are more “appropriate” than the AG's proposed “budget based limitation.” Id. at 140.  The 

Commission felt “compelled to adopt the limitations proposed by Staff.”  The Commission’s 

findings on this topic are inconsistent with its findings in the ComEd docket, ICC Docket No. 

13-0495.  In that docket, the Commission approved flexibility requirements that are similar to the 

ones that had been approved in ComEd’s previous plan docket, ICC Docket No. 10-0570.  Twice 

then the Commission has ordered ComEd to bring any proposed modification to the SAG for 

discussion, and report to the Commission and the SAG any modifications that require a 20% 

budget shift, including any proposed shifts that would discontinue or add new program elements.    

The Commission should adopt the same flexibility requirements for Ameren that have 

been adopted for ComEd.  It is critical that policies be consistent across utilities and plan years, 

since differing requirements also make it difficult for stakeholder collaboration to take place.  
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The requirements adopted in Docket No. 13-0495 provide ComEd with a  reasonable degree of 

flexibility that also ensures that the plan ComEd implements is similar to the plan the 

Commission approved in that docket, and one that offers a diverse portfolio of programs that 

reach all customer sectors who fund the programs. The same requirements should be placed on 

Ameren to both provide the Company with a reasonable degree of flexibility to implement the 

plan and ensure that the plan Ameren implements is similar to the one approved by the 

Commission in this docket.  In addition, it makes no sense to require ComEd to consult with the 

SAG about its proposed plan modifications, but not require the same of Ameren.  The ratepayers 

of Ameren are just as deserving of efficiency programs that reflect the input of consumer and 

environmental stakeholders and their experts as ComEd’s ratepayers.  Moreover, nothing in 

evidentiary record in this case suggests that there is any material reason for treating ComEd one 

way and Ameren another.   

Further, the Commission affirmed in this docket that consistency across utilities is an 

important goal. The Commission adopted the AG's proposal for the creation of a Policy Manual 

specifically because it “addresses an inconsistency between utilities in Illinois that may warrant 

attention, and is reasonable.” Final Order at 129.  The AG proposed creating a Policy Manual to 

“ensure that programs across the state and as delivered by various program administrators can be 

meaningfully and consistently evaluated.”  AG Initial Brief at 46.  Staff has agreed that there is 

great benefit and usefulness in creating consistent approaches in evaluation processes, 

identification of common cost definitions and application of cost-effectiveness evaluation 

principles among the various utility and DCEO efficiency programs.  Tr. at 47-51.  The AG 

states that the Policy Manual would ensure that evaluators and program administrators for the 

various utility service territories and customer bases “play by the same rules” in terms of 
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monitoring savings achieved and evaluating programs.  AG Initial Brief at 46.  There are no rules 

more fundamental than the flexibility and discretion allotted to the utility administrators, and it is 

vital that utilities “play by the same rules” related to flexibility and discretion as well as 

evaluation protocols and the determination of energy savings achievement. 

The Commission should likewise modify its finding to reject Staff’s recommendations 

related to flexibility to make the orders governing statewide EEPS plans consistent.  In ComEd’s 

Docket No. 13-0495, the Commission declined to adopt Staff‘s proposal that ComEd must 

receive Commission approval before including any cost-ineffective measure. ICC Docket No. 

13-0495, Final Order  at 61. The Commission instead appropriately accepted ComEd’s “possible 

need for including cost-ineffective measures within its programs,” and found that Staff‘s 

proposed level of oversight is “not necessary nor is it administratively practical.” Id.  

Staff’s recommendations in this docket were similar. Staff’s concerns about whether 

Ameren has not used its traditional flexibility prudently specifically relate to “the addition of 

cost-ineffective measures to Plans after the plans were approved.”  CUB Brief on Exceptions at 

4.  The Commission has already found that Ameren has used its flexibility prudently related to 

cost-effectiveness.  In Ameren’s PY2 reconciliation proceeding, the Commission made clear 

that, since the cost-effectiveness of AIC’s programs is evaluated at the portfolio level, that 

programs should be designed and implemented to encourage and develop participation by 

customers in harder-to-reach classes, for example. Final Order, ICC Docket No. 11-0341, at 49 

(Oct.2, 2013).  Ameren in fact did include a measure that was not cost-effective for some time 

during the three-year cycle but which was going to be “modified” in such a way that “the 

program as modified would become cost-effective over the life of the plan.” Final Order, ICC 
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Docket No. 11-0341 at 48 (Oct. 2, 2013). When Ameren used its flexibility in this way, the 

Commission found that use prudent and reasonable. Id. CUB BOE at 4-5. 

In addition, Staff’s proposal adopted by the Commission in the Ameren order would not 

ameliorate the People’s concerns that Ameren could easily “game the system.” AG Ex. 1.0C at 

21, 29.  Under Staff’s proposal, Ameren could still be virtually guaranteed to easily meet any 

approved goal simply by shifting more resources to the cheapest programs. AG Reply Brief at 

30-31.  Instead, in this order, the Commission should adopt the more reasonable semi-annual 

reporting requirements that the Commission adopted for ComEd.  

The Commission should safeguard against policies that would allow the Company to 

heavily invest in the cheapest programs at the expense of more expensive programs with longer 

and more significant savings. CUB Ex. 2.0 at 10.  Staff’s proposal would also impose “draconian 

reporting requirements” for Ameren. See AG Reply Brief at 30-31. The result is that Staff’s 

position, unfortunately, effectively places additional strains on Ameren without necessarily 

tempering Ameren’s proposed unlimited flexibility and enabling critical stakeholder consultation 

when modifications to programs are made.    

In order to create consistent Ameren and ComEd orders, the Commission should amend 

the Ameren Final Order to include AG/CUB/ELPC position on flexibility, as shown below: 

 Ameren has proposed it be granted the flexibility to adjust 

all portfolio elements (program budgets, goals, incentives, etc., in 

addition to stopping and starting programs) as needed to achieve 

portfolio success.  The Commission recognizes that Ameren is 

essentially requesting unlimited flexibility to modify its Plan as it 

chooses, so long as it is consistent with any clear statutory or 

regulatory rules (e.g., that budgets do not exceed the budget cap).  

As noted by AG witness Mosenthal, it appears that Ameren is 

asking for unilateral permission to make these changes as it sees fit 

without any stakeholder or Commission approval.   

The AG and CUB recommend the Commission adopt 

specific limits on Ameren's flexibility to change its programs and 
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measures.  Specifically, they recommend that any shifts of budgets 

that result in a variance from planned annual program budgets of 

20% or more would trigger goal adjustment.  CUB also supports 

the AG’s proposal for Ameren to discuss proposed program and 

budget changes with the SAG. 

 Ameren opposes the AG and CUB's recommendation.  AIC 

claims the flexibility it seeks is not unlimited because it is still 

under an obligation to act reasonably and prudently to be able to 

recover the costs of its energy efficiency and demand response 

programs.  AIC also says if any party disagrees with a change that 

it makes, that party can petition or seek redress from the 

Commission.   

 Staff supports AIC’s flexibility request in this regard only 

if the Commission explicitly requires the following: (1) AIC is 

directed to prudently respond to changes (e.g., TRM, NTG, 

market) in the implementation of its programs; (2) AIC is directed 

to spend all funding to the extent practicable on cost-effective 

energy efficiency measures in order to exceed the modified savings 

goals; (3) AIC is directed to avoid over-promoting cost-ineffective 

measures so as to help ensure participation of these cost-ineffective 

measures does not exceed expectations; (4) AIC is directed to 

provide cost-effectiveness screening results in its quarterly ICC 

activity reports for new measures the Company adds to its Plan 

during implementation; and (5) AIC is directed to explain how it 

responds to TRM, NTG, and other changes in its quarterly ICC 

activity reports it will file with the Commission in this docket.   

 Staff notes the Commission declined to impose limits on 

AIC’s request for flexibility in previous Plan dockets based on the 

information available at that time.  Staff believes that AIC has not 

used this flexibility prudently, particularly in the addition of cost-

ineffective measures to Plans after the plans were approved.   

 The parties agree that Ameren should have flexibility to 

change its programs and measures.  The Commission must decide 

what, if any, restrictions should be placed on Ameren's flexibility.  

In the past, the Commission has rejected the suggestions that 

specific restrictions should be placed in AIC's flexibility.  It 

appears to the Commission that Staff has raised some valid 

concerns with Ameren's past practices in its exercise of this 

flexibility that are unsupported by the Act’s requirements related to 

cost-effectiveness.  While the Commission does not endorse each 

issue raised by Staff, the Commission shares some of Staff's 

concerns regarding Ameren's past practice may impinge on 

ratepayers receiving the net benefits they deserve.  

The Commission shares the AG and CUB’s concerns that 

allowing unfettered flexibility simply all but guarantees Ameren 

can easily meet virtually any goal that might be set simply by 
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shifting from more expensive to less expensive programs. Ameren 

is proposing a relatively balanced portfolio of programs that does 

not simply strive to hit the highest goals possible, but rather to 

spend additional funds for longer lived and more expensive 

resources, to meet other policy objectives – an approach that is 

widely supported among the witnesses in this docket and in the 

SAG. But under Ameren’s proposal, Ameren could effectively 

pursue a different, cheaper plan than the one approved by the ICC.  

It appears to the Commission that Ameren has identified 

some potential shortcomings in the limitations proposed by the AG 

and Staff.  Despite these potential shortcomings, the The 

Commission finds that it is necessary to impose some limitations 

on Ameren's flexibility to protect ratepayers.  The Commission 

believes that Staff's event based limitations are more appropriate 

than the AG's proposed budget based limitation.  As a result, the 

Commission is compelled to adopt the limitations proposed by 

Staff.   

The Commission urges Ameren to bring any proposed 

modification to the SAG for discussion, but requires that any 

modifications that require a 20% budget shift be brought to SAG 

as well as reported to the Commission.  The following matters 

should be discussed within the SAG:  the reallocation of funds 

among program elements where the change in budget for any 

specific program element is greater than 20%, the discontinuation 

of approved program elements, and the addition of new program 

elements.  The Commission requires that Ameren discuss these 

items with the SAG also report them to the Commission. 

The Commission agrees with the AG that the SAG has 

proven to be an effective sounding board to allow various 

stakeholders to provide input and ultimately help build support for 

the programs and provide the program administrators with an 

added level of security in knowing if any stakeholders have major 

concerns prior to any after-the-fact litigation. Ameren’s concerns 

related to the authority of the SAG are unfounded. The proposed 

SAG involvement is designed to ensure that all stakeholders are 

aware of proposed changes and that Ameren has the opportunity to 

consider differing points of view prior to any final decision. In the 

event that a modification does require a modified goal, it can also 

reduce contentious litigation by ensuring all parties reach 

consensus on the exact amount to modify goals. 

The AG proposes that if Ameren proposes a budget shift 

resulting in a 20% or greater variance from planned annual 

program budgets, a goal adjustment would be triggered.  The 

Commission does not find this to be necessary because the 

Commission will be aware of large budget shifts through reports to 

the Commission, but also if indeed Ameren is abusing its 
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discretion there is nothing to stop Staff or an Intervenor from 

bringing this to the Commission’s attention.  

Because of the shift to evaluation proceedings only every 

three years, Staff’s semi-annual reporting recommendations 

regarding program activities, implementation modifications, 

spending and saving amounts are approved.  This ensures that if 

there is a problem in the middle of the Plan, Staff will be aware of 

it and be able to bring it to the Commission’s attention.   

These recommendations strike a balance between providing 

Ameren with the necessary flexibility to manage the portfolio 

while still ensuring that the Company administers the programs 

approved in this Plan in the manner approved in this Plan filing 

and comes as close as possible to meeting the statutory annual 

incremental goals.   

The Commission should safeguard against policies that 

would allow Ameren to heavily invest in the cheapest programs at 

the expense of more expensive programs with longer and more 

significant savings.   

 

IV. Conclusion 

WHEREFORE, the People respectfully request that the Illinois Commerce Commission 

modify its final order entered on January 28, 2014 consistent with the recommendations made in 

this Application for Rehearing. 
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